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J. R. McCARL VS. THE UNITED STATES EX REt. 


a 


Supreme Court of the District of Columbia! 


The United States ex rel. The Societa Ligure dil 
Armamento, a Corporation, and The Smokeless 
Fuel Company, a Corporation, Petitioners 

vs. 

J. R. McCarl, Comptroller General of the United 

States, Respondent 


[“No. t3030 at law 


United States of America, j 

District of Colurribia, ss: \ 

Be it remembered, that in the Supreme Court of the'District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were "filed a^id proceed^ 
iiigs had in the above-entitled cause, to wit: 

J 

1 Petition \ 

\ 

Filed Apr. 4,1927 j 

I 

I 

In the Supreme Court of the District of Columbia 

j 

The United States ex rel. The Societa Ligure di| ! 
Armamento, a Corporation, and The Smokeless | 

Fuel Company, a Corporation, Petitioner 7^030 at law 

vs. ‘ 

J. R. McCarl, Comptroller General of the United 

States, Respondent 


To the honorable the Chief Justice and Justices of the Supreme Court 

of the District of Columbia: \ 

Your petitioner respectfully represents: ' 

1. The relator, the Societa Ligure di Armamento, is a corporation 

duly organized and existing under the laws of the I^ngdon^ of Italy, 
in the courts of which Kingdom American citizens have the right 
to sue the Government thereof. (Fichera v. United Stated 9 Ct. of 
Cls. 254.) I 

2. The relator, the Smokeless Fuel Company, is a corporation dulv 
organized and existing under the laws of the State of Virginia, with 
its principal place of business in the city of Norfolk in that State. 

3. The respondent, J. R. McCarl, is Comptroller General of the 
United States and head of the General Accounting Office of the 
United States, which office operates under his direction and control. 

4. Said Societa Ligure di Armamento at the times hereinafter 

mentioned owned and operated the steamship Marte.^ which arrived 
at New Orleans, Louisiana, on December 19, 1924, to load a cargo of 
grain. i 

5. On the following day, to wit, December 20,1924, said steamship 

Marte was docked at the pier of the public elevator at said 
2 port of New Orleans, and said vessel remained at saidi pier for 
eight days loading a cargo of grain. j 
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6. At the time of the arrival of said steamship Marte at said port 
of Xew Orleans, the crew of said vessel consisted of twenty-three sea¬ 
men in addition to seven officers and a steward, and all of such sea¬ 
men were bona fide seamen serving as such on said vessel. 

7. By section 3 of the act of Congress of May 26, 1924, regulating 
immigration into the United States, it was provided that, when used 
in said act, the term ‘‘ immigrant ” means any alien departing from 
any place outside of the United States, destined for the United 
States, except (5) a bona fide alien seaman serving as such on a ves¬ 
sel arriving at a port of the United States and seeking to enter 
temporarily the United States solely in the pursuit of his calling as 
a seaman. 

8. Section 20 of the aforesaid act of Congress of May 26, 1924, 
provides: 

*‘(a) The owner, charterer, agent, consignee, or master of any ves¬ 
sel arriving in the United States from any place outside thereof who 
fails to detain on board any alien seaman employed on such vessel 
until the immigration officer in charge at the port of arrival has in¬ 
spected such seaman (which inspection in all cases shall include a 
personal physical examination by the medical examiners), or who 
fails to detain such seaman on board after such inspection or to de¬ 
port such a seaman if required by such immigration officer or the 
Secretary of Labor to do so, shall pay to the collector of customs 
of the customs district in which the port of arrival is located the 
sum of $1.()(H) for each alien seaman in respect of whom such failure 
occurs. Xo vessel shall be gi-anted clearance pending the determina¬ 
tion of the liability to the payment of such fine, or while the fine 
remains unpaid, except that clearance may be granted prior to the 
determination of such question upon the deposit of a sum sufficient 
to cover such fine, or of a bond with sufficient suretv to secure the pav- 
ment thereof aj)])roved by the collector of custonr?. 

3 “(b) Proof that an alien seaman did not appear upon the 

outgoing manifest of the vessel on which he arrived in the 
United States from any place outside thereof, or that he was re¬ 
ported by the master of such vessel as a deserter, shall be prima facie 
evidence of a failure to detain or deport after requirement by the 
immigration officer or the Secretary of Labor.*' 

9. On the date of the arrival of said steamship 'Marie at the port 
of Xew Orleans as aforesaid, to wit, December 19. 1924, the master 
of said vessel was served bv the Lmited States immigration officer at 
said port with a written notice to detain on board all of the members 
of the crew of said vessel, except the officers and chief steward, but 
that said notice was not given for the purposes of inspection under 
the immigration laws, but for the unauthorized and illegal purpose 
on the part of the immigration officer at Xew Orleans of keeping all 
of said seamen on board said vessel during the whole time said 
vessel was in port, although entitled to land under the provisions 
of the immigration laws and the regulations of the Department of 
Labor issued in pursuance thereof. 

10. Xotwithstanding the unauthorized and illegal nature of ^aid 
order for the detention of the crew of said vessel, the master thereof 
endeavored to comply therewith, and for the purpose of carrying 
out the instructions contained in said notice he employed and pro- 
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vided two watchmen for daylight watch and two wktchmen for 
night watch, and instructed them that none of said seamen should 
be allowed to leave the said vessel, and such watchmen were con- 
tinuou;sly employed and on watch during all of the time that the 
vessel remained at said port. And said master instructed all of his 
officers to keep, and himself kept, strict watch to see that none 

4 of ;said seamen left the said vessel, and assembled, the whole 
crew and warned them to observe strictly the said notice and 

orders of the said immigration officer. 

11. The pier at which the Marte was docked was fully lighted 

and there was no possible way for any of said seven i members of 
said crew to get ashore on the pier side without bei,hg observed 
and apprehended, but notwithstanding the employnfent of said 
watchmen and the precautions taken as aforesaid to prevent any of 
said crew escaping, and without the fault of the master and officers 
of said vessel, during the night of December 23, 1924,| five of said 
crew disappeared, and during the night of December 27, 1924, two 
others of said crew disappeared. | 

12. The disappearance of said .seven seamen was duly I shown upon 

the usual immigration form required in such case and duly reported 
to the aforesaid U. S. immigration officer when he came aboard 
before said vessel sailed from said port. | 

13. Said vessel was duly granted clearance from «iaid port of 

New Orleans, Louisiana, without any demand having been made for 
payment to the collector of customs of the customs district in which 
said port is located of any fine or deposit of money by ifeason of the 
escape of said seven seamen or any oi them.' I 

14. Said vessel then proceeded upon her voyage to said Italian 
port and en route called at the port of Norfolk, Virginia, for the 
purpose of coaling; and while at said port of Norfolk the master 

of said vessel was ^equired by the U. S. immigration inspector 

5 at said port to deposit with the collector of customs at said 
port the sum of $7,000 as proposed fine for alleged failure to 

detain the sev'en deserting seamen on board said vessel at said port of 
New Orleans under threat of withholding clearance of said vessel 
from said port of Norfolk unless such deposit should be made. 
Thereupon the master of said vessel, coerced by the certainty that 
if the .said deposit were not made the said collector at 'said port of 
Norfolk would refuse a clearance to said vessel, which! would have 
entailed upon the owner of the vessel serious pecuniar^ loss conse¬ 
quent on failure of said ve.ssel to present itself at the loading port 
in time to carry out a contract which had been entered!into for the 
carriage of another cargo, and otherwise, under protest and invol¬ 
untarily made such deposit of $7,000, for account of | the Societa 
Ligure di Armamento with said collector of customs at l.said port of 
Norfolk, through the agency of the Smokeless Fuel Company, of • 
Norfolk, Virginia, joined herein as relator, whereupon clearance 
was granted for said vessel to depart from said port of (Norfolk. 

15. A written statement of the facts and protest by t^ie master of 
said vessel was filed with the U. S. Immigration Service at Norfolk 
and transmitted to the Department of Labor. Thereafter, under 
date of February 12, 1925, the Assistant Commissioneij General of 
Immigration, with the approval of the Second Assistant Secretary 
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of Labor, directed the U. S. district director of immigration at said 
port of Norfolk to take appropriate action whereby the said sum of 
$7,000, deposited by the master of said vessel as aforesaid, should 
be covered into the Treasurv as an immijjration fine for 

6 permitting the escape of said seven seamen at said port of 
New Orleans as aforesaid, and pursuant thereto the said sum of 

$7,000 has so been covered into the Ijnited States Treasury. 

16. By acts approved May 28, 1924 (chap. 204, 43 Stat. 205, 240), 

and February 27, 1925 (chap. 364, 43 Stat. 1014, 1049), making ap¬ 
propriations for the State and other departments for the fiscal years 
ending June 30, 1925, and June 30, 1926, respectively. Congress, 
under the head of “ Department of Labor, ♦ ♦ ♦ Bureau of 

Immigration,” made certain appropriations for: 

u ♦ # « refunding of head tax, maintenance bills, and immigra¬ 

tion fines upon presentation of evidence showing conclusively that 
collection was made through error of Government officers * * 

17. On or about March 1, 1926, the Societa Ligure di Armamento 
made application to the Department of Labor for the remission of 
said fine on the ground that it had been erroneously and illegally 
assessed and collected, and on or about May 3, 1926, the Commis¬ 
sioner General of Immigration, with the approval of the Secretary 
of Labor, authorized and directed the refund of said fine, and a 
voucher was accordingly issued by the Department of Labor in the 
sum of $7,000 for the repayment of the amount of said fine to said 
Smokeless Fuel Companv, which company had deposite<l the same 
as aforesaid with jthe collector of customs at Norfolk, Virginia, on 
behalf of the Societa Ligure di Armamento. 

18. Thereafter, to wit, on or about May 10,1926, the Depart- 

7 ment of Labor transmitted said voucher to the General Ac¬ 
counting Office of the United States, whose duty it was, under 

the circumstances stated, to certify said voucher to the Treasury 
Department for payment out of the appropriations made by the 
aforesaid acts of May 28, 1924, and February 27, 1925. 

19. And your petitioner avers that the Commissioner General of 
Immigration and the Secretary of Labor, before said voucher was 
issued, had made an investigation and found that it conclusively 
appeared that the fine imposed upon the master of the steamship 
Marte^ as aforesaid, was collected by error of Government officers, 
and, as your petitioner is informed and believes, the Department of 
Labor so certified in transmitting said voucher to the General Ac¬ 
counting Office as aforesaid; nevertheless, your petitioner avers, the 
General Accounting Office, acting under the advice and direction of 
respondent, has refused to certify said voucher to the Treasury De¬ 
partment for payment as aforesaid, and still refuses to do so. 

20. Your petitioner avers that the purpose and intent of Congress 
in enacting the provisions of the appropriation acts of May 28, 1924, 
and February 27, 1925, above quoted, was to authorize and empower 
the Department of Labor to refund immigration fines, head tax, and 
other penalties specified therein, when found by said department to 
have been collected through error of Government officers; that said 
provisions have been uniformly so construed by said department, 
which is the department charged with the administration of the 
immigration laws and of the appropriations in question; that neither 
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the General Accounting Office nor the Comptrollei: General is 

8 authorized to review and set aside the findings of t^e Commis¬ 
sioner General of Immigration and the Secretary of Labor in 

said regard, as the former have undertaken to do in this case; that 
the sole duty of the General Accounting Office and of the Comptroller 
General, under the circumstances of this case, was the ministerial one 
of certifying the aforesaid voucher to the Treasury Department for 
payment; and that relators have no other adequate remedy at law 
for the wrong and injury here complained of. | 

Wherefore your petitioner prays: I 

1. That a writ of mandamus may issue, directed to the respondent, 
J. R. McCarl, as Comptroller General of the United States, com¬ 
manding and requiring him to certify, or to have the General Ac¬ 
counting Office certify, the aforesaid voucher issued by the Depart¬ 
ment of Labor in favor of the Smokeless Fuel Company to the 
Treasury Department for payment. 

2. That a rule to show cause may issue, directed to said irespondent, 

requiring him to show cause, if any he have, within such'time as the 
court may deem proper, why a writ of mandamus may hot issue as 
hereinbefore prayed. | 

3. And that petitioner may have such other and further relief as 
the premises warrant and as to the court may seem meet. | 

William R. Harr, * 
Charles H. Bates, 

Attorneys for Petitioner and Relators. 
District of Columbia, ss: I 

' j 

William R. Harr, being duly sworn, says that he has re^d the fore¬ 
going petition subscribed by nim as attorney for the petjitioner and 
relators; that he is duly authorized to verify said petition; and 

9 that the matters and things set forth in said petition are true 
to the best of his knowledge, information, and belief. 

William R. Harr. 

j 

Subscribed and sworn to before me this 4th day of .AJpril, A. D. 
1927. I 

[seal.] Frank E. Cunningham, Clerk. 

By Harry M. Hull, Assi,. Clerk. 

i 

Res'pondenfs answer to petition \ 

Filed Apr. 26, 1927 | 

I 

a|e an 3|c in in I ♦ 

To the Honorable the Chief Justice and Justices of th)e Supreme 
Court of the 'District of Columbia: \ 

J. R. McCarl, Comptroller General of the United Stated, respond¬ 
ent herein, now and at all times saving and reserving uiito himself 
the benefit of all manner of objections and exceptions toi the errors 
and insufficiencies of the petition filed herein, and resepung unto 
himself the lack of jurisdiction of the court appearing qn the^ face 
of the petition tq grant the relief prayed for, and the laqk of juris¬ 
diction of the court to direct him, as Comptroller General, jto perform 
the act or acts in question, and relying upon the same but| answering 
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SO much and such parts of the petition and rule to show cause as 
appear material to answer, respectfully shows unto the court as 
follows: 

(1) The incorporation of the petitioner, the Societa Li^re di 
Armamento, under the laws of the Kingdom of Italy is not within 
the knowledge of respondent. 

10 (2) The incorporation of petitioner, the Smokeless Fuel 

Company, under the laws of the State of Virginia is not 
within the knowledge of respondent. 

(3) The averments of fact contained in paragraph (3) of the 
petition are admitted. 

(4) The ownership and operation of the steamship Mnrte by the 
Societa Ligure di Armamento are not in the knowledge of respond¬ 
ent. That said steamship arrived at New Orleans, Louisiana, De¬ 
cember 19, 1924, is admitted. 

(5) The fact is admitted that said steamship Marie was docked 
at the pier of the public elevator at the port of New Orleans De¬ 
cember 20, 1924, and that said steamship remained at said pier for 
the j^eriod of time specified in paragraph 5 of the petition. 

(6) The fact is admitted that at the time of the arrival of the 
said steamship Marie at said port of New Orleans the crew of said 
steamship consisted of 23 seamen, in addition to 7 officers and a 
steward, and that all of such seamen were alien seamen serving as 
such on said vessel. 


(7) Section 3 of tlie immigration act of May 26, 1924 (43 Stat. 
154), to limit the immigration of aliens into the United States, pro¬ 
vides that, when used in said act, the term “ immigrant means any 
alien departing from any place outside the L'nited States, destineu 
for the United States, except a government official, certain other 
persons, and a bona fide alien seaman serving as such on a vessel 
arriving at a port of the United States and seeking to enter tem¬ 
porarily the United States solely in the pursuit of his calling as a 


seaman. 

(8) Section 20 of said act of May 26, 1924. provides that: 
11 "‘Sec. 20. ;(a) The owner, charterer, agent, consignee, or 

master of anA' vessel arriving in the United States from anv 
place outside thereof who fails to detain on board any alien seaman 
employed on such vessel until the immigration officer in charge at 
the port of arrival has inspected such seaman (which inspection in 
ail cases shall include a personal physical examination by the med¬ 
ical examiners), or who fails to detain such seaman on board after 
such inspection or to deport such seaman if required by such immi¬ 
gration officer or the Secretary of Labor to do so, shall pay to the 
collector of customs of the customs district in which the port of 
arrival is located the sum of $1,000 for each alien seaman in respect 
of whom such failure occurs. No vessel shall be granted clearance 
pending the determination of the liability to the payment of such 
fine, or while the fine remains unpaid, except that clearance may be 
granted prior to the determination of such question upon the deposit 
of a sum sufficient to cover such fine, or of a bond with sufficient 
surety to secure the payment thereof approved by the collector 
of customs. 

“(b) Proof that an alien seaman did not appear upon the out¬ 
going manifest of the vessel on which he arrived in the United 
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j 

States from any place outside thereof, or that he was reported by 
the master of such vessel as a deserter, shall be prima facie evidence 
of a failure to detain or deport after requirement by thd immigration 
officer or the Secretary of Labor. 

“(c) If the Secretary of Labor finds that deportatioti of the alien 
seaman on the vessel on which he arrived would cause undue hardship 
to such seaman he may cause him to be deported on another vessel 
at the expense of the vessel on which he arrived, an^ such vessel 
shall not be granted clearance until such expense has |been paid or 
its payment guaranteed to the satisfaction of the Secretary of Labor. 

“(d) Section 32 of the Immigration Act of 1917 is Repealed, but 
shall remain in force as to all vessels, their owners, agents, consignees, 
and masters, and as to all seaman, arriving in the LTnite4 States prior 
to the enactment of this Act.” I 

Respondent avers that section 20 of said immigration act is a penal 
statute and must be strictlv construed. ! 

(9) The averments of fact contained in paragraph (9) of the 
petition are admitted in so far as it is alleged therein that on the 

arrival of said steamship Marte at the port of 5s ew Orleans, 

12 aforesaid, to wit, December 19, 1924, the master of said vessel 
was served by the United States immigration officer at said 

port with a written notice to detain on board all of thd members of 
the crew of said vessel except the officers and chief steward; but 
denies that said written notice was given for the unauthorized and 
illegal purpose of keeping said seamen on board said vei^sel contrary 
to the provisions of the immigation laws and regulations of the 
Department of Labor. | 

(10) The averments of fact contained in paragraph' (10) of the 

petition are admitted in so far as they relate to the employment of 
watchmen by the master of said steamship Marte. for the purpose of 
preventing said seamen from leaving said vessel in compliance with 
the written notice served upon the master of said vessel by the United 
States immigration officer at the port of New Orleans, pientioned in 
paragraph (9) of the petition; but respondent denies relator’s con¬ 
clusion of law wherein the illegality of said notice arid detention 
order is asserted. ! 

(11) The averments of fact contained in paragraphs (11) and 

(12) of the petition showing the employment of watclijmen by the 
master of said vessel and the precautions taken to prevei^t the escape 
of said crew are admitted; but respondent denies that the employ¬ 
ment of watchmen and the precautions so taken constitute any legal 
excuse or defense on the pan of the master of said vessel under the 
provisions of section 20 of the immigration act set forth ip paragraph 
(8) of this answer for failure of the master of the ship t|<) detain on ‘ 
board the 7 members of the crew who were permitted tb disappear 
from said vessel in violation of the {provisions of section 20 of the 

immigration act, aforesaid. i 

13 (12) The averments of fact contained in paragraj^^s (13) and 
(14) of relator’s petition are admitted in so far as they relate to 

the clearance of said vessel from the port of New Orleans and its ar¬ 
rival at the port of Norfolk, and the deposit by the master jof said ves¬ 
sel through the agency of relator, the Smokeless Fuel Company, of 
Norfolk, Virginia, of $7,000; but respondent denies relator’s conclusion 
of law wherein it is asserted the master of said vessel was cberced into 
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depositing the said sum of $7,000 with the collector of customs at the 
port of Norfolk or that the deposit was made involuntarily and under 
protest for account of the Societa Li^re di Armamento. 

(18) The averment of fact contained in paragraph (15) of the 
petition is admitted wherein it is alleged that the said sum of $7,000 
has been covered into the Treasury of the United States; but re¬ 
spondent avers that on or about February 12, 1925, the Commissioner 
of Immigration and Secretary of Labor, after investigation and full 
consideration of the written protest of the master of said steamship 
Marfe^ imposed an immigration fine of $1,000 for each of the 7 
seamen aforesaid aggregating the sum of $7,(K)() upon the master of 
said steamship for permitting the escape of the 7 seamen as afore¬ 
said. and that the said $7,000 deposited with the collector of the port 
at Norfolk was a})i)lied to the payment of said fine in accordance 
with the regulations of the Commissioner of Immigration and the 
Secretary of Labor and the provisions of section 20 of the immigra¬ 
tion act of 1924 set forth in paragraph (8) of this answer. 

14 (14) The averments of paragraph (16) of the petition are 
statutory provisions and matters of law. 

(15) The averments of fact contained in paragraph (17) of the 
petition are admitted in so far as it is alleged the Societa Ligure di 
Armamento made application to the Department of Labor for the 
refund of the said $7,000 on the gi’ound that it had been erroneously 
and illegally assessed and collected; tiiat the Commissioner of Immi¬ 
gration and the Secretary of Labor approved the refunding of said 
sum of $7.(K)0, and that a voucher for that amount was executed in 
favor of relator, the Smokeless Fuel Company; but respondent denies 
that the said sum of $7,000 had been erroneouslv and illegally assessed 
and collected or that the same mav be refunded to the relators. 

(16) The averments of fact contained in paragraph 18 of the 
petition are admitted in so far as it is alleged that the Department 
of Labor transmitted said voucher on or about May 10, 1926, to the 
General Accounting Office of the LTnited States, but respondent denies 
it was the duty of the General Accounting Office to certify said 
voucher to the Treasury Department for payment under the appro¬ 
priations made by the acts of May 28, 1924 (48 Stat. 205-240), and 
February 27, 1925 (id. 1014-1049), which provide for : 

u « * ♦ refunding of head tax, maintenance bills, and immigra¬ 

tion fines upon presentation of evidence showing conclusively that 
collection was made through error of Government officers * * 

(17) The averments of fact contained in paragraph (19) of the 
petition are admitted in so far as they relate to the action of 

15 the Commissioner of Immigration and the Secretary of Labor, 
but respondent denies that the action of said officials specified 

in said paragraph (19) is in any way controlling upon the General 
Accounting Office, or controlling upon the Comptroller General of 
the United States, who has independent quasi judicial authority to 
decide what warrants are authorized by appropriation acts to be 
drawn on the funds of the Treasury, and it is for him to say how 
the appropriation act shall be construed and whether the money may 
be drawn. 

(18) Further answering, respondent denies relator’s conclusion of 
law in paragraph (20) of the petition that it was the intent of 
^Congress to authorize and empower the Department of Labor to 
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refund immigration fines independent of the duty of the Comptroller 
G^eneral of the United States to see that all claims land demands 
against the United States are settled and adjusted accojrding to law; 
and respondent further denies that the sole duty of| the General 
Accounting Office and the Comptroller General of the United States 
under the circumstances of this case is the ministerial one of certify¬ 
ing the voucher mentioned in paragraph (17) of the petition to the 
Treasury Department for payment. 

Further answering, the respondent avers that relator had filed in 
the Court of Claims (Case No. F-lOO) some time prior hereto, to wit, 
on or about March 12, 1926, a petition for the recovery from the 
United States of said amount of $7,000 here in question; but subse¬ 
quently, on or about November 8; 1926, dismissed said action, 

16 and thereupon and thereafter the relator, the Soc^eta Ligure di 
Armamento, filed in the General Accounting Qffice a claim 

against the United States for the recovery of the said sqm of $7,000, 
whereupon it became the duty of the General Accounting Office to 
settle and adjust said claim according to the provisions of section 305 
of the Budget and Accounting Act (42 Stat. 20-24), which provides 
that: i 

‘‘All claims and demands whatever by the Government of the 
United States or against it, and all accounts whatever in which the 
Government of the United States is concerned, either las debtor or 
creditor, shall be settled and adjusted in the General! Accounting 
Office.” i 

Pursuant to the provisions of section 305 of the Budget and Ac¬ 
counting Act by settlement No. 0132506, dated Deceniber 7, 1926, 
said claim was disallowed, and on the 11th day of December, 1926, 
relator, the Societa Ligure di Armamento, applied for review of said 
settlement and upon due consideration the Comptroller} General of 
the United States affirmed said settlement by decision dated Feb¬ 
ruary 12, 1927, copy of which decision is hereto annexed!and marked 
respondent’s Exhibit “A.” 

J. R. McCarl, Rkaycyndent. 
Peyton Gordon, | 

Urdted Stages Attorney. ' 

R. L. Golze, 

Solicitor. I 

M. E. Rhodes, 

Counsel. ; 

Attorneys for Respondent. | 

District of Columbia, ss: \ 

^ I 

I, J. R. McCarl, having first been duly sworn on oath,i depose and 
say: _ ! 

That I have read the foregoing answer and knpw the con- 

17 tents thereof, and that the matters and things therein stated 
I verily believe to be true. 

J. RJ McCarl. 

Sworn and subscribed to before me this 16th day of April, 1927. 

Russell H. HerreIll, 

[notarial seal.] Notafy Puhlic. 


i 
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Respondenfs ExMhit 

Filed Apr. 26, 1926 

[seal.] copy 

A-13628. Comptroller General of the 

United States, 

I Washington^ Fehruanj 12^ 1927. 

The Societa Li^ire di Armamento requested. December 11, 1926, 
review of settlement No. 0132506, dated December 7, 1926, disallow¬ 
ing its claim for $7,000 as refund of an immigration fine alleged to 
have been erronequ.sly collected January 5, 1925, for violation of a 
blanket detention order of December 19, 1924, served on the master 
of the S. S. Marie. The claim was disallowed on the ground that 
there was no authority for refund of the fine. 

The immigration inspector of the Department of Labor at New 
Orleans, Louisiana, issued on December 19, 1924, a blanket deten¬ 
tion order for the entire crew of the S. S. Marie, save officers, serving 
the master of the ship with the following notice: 

18 ‘‘ Pursuant to the provisions of the acts of February 5, 1917, 
and December 26, 1920, and the immigration regulations issued 

bv the Secretarv of Labor thereunder, vou are herebv directed to 
detain on board (all members of the crew except eight officers) the 
following-named aliens, with their baggage, your attention being 
invited to the appropriate sections of the statute appearing on the 
reverse side hereon.'* 

The ship left New Orleans, Louisiana, and -proceeded to Norfolk, 
Virginia, where the immigration officer ascertained that seven alien 
members of the crew had left the ship some time after the issuance 
of the aforesaid detention order of December 19. 1924. He served 
notice of intention to exact the fine, under authority of section 20 
of the act of May 26. 1J)24 (43 Stat. 164), whereupon the Smokeless 
Fuel Company, for and on behalf of the owners of the vessel, 
deposited $7,000, the amount of the fine, with the collector of customs. 
It is reported that the United States District Court at Galveston, 
Texas, in May or June. 1925, in the Barcelona case, enjoined the 
collection of a fine for violation of a similar blanket detention order 
covering all the seamen on board the vessel, not mentioning the 
seamen by name or their positions on the ship's company. It appears 
that the Department of Labor accepted that court's action in the 
Barcelona case as a, final determination that such blanket orders are 
unautliorized and that fines collected for violation of such orders 
were collected illegally. The action of the department in so inter¬ 
preting and applying the court’s action in that case appears to be 
the basis of the claim for refund in this case. 

19 Sections 19 and 20 of the act of May 26, 1924, 43 Stat. 
164, are, in part, as follows: 

Sec. 19. No alien seaman excluded from admission into the 
United States under the immigration laws and employed on board 
any vessel arriving in the United States from any place outside 
thereof, shall be permitted to land in the United States, except tern- 
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porarily for medical treatment, or pursuant to such regulations as 
the Secretary of Labor may prescribe for the ultimate departure, 
removal, or deportation of such alien from the United |States. 

“ Sec. 20. (a) The owner, charterer, agent, consignee, or master 
of any vessel arriving in the United States from any place outside 
thereof who fails to detain on board any alien seaman employed on 
such vessel until the immigration officer in charge at i the port of 
arrival has inspected such seaman (which inspection jin all cases 
shall include a personal physical examination by the m^ical exam¬ 
iners), or who fails to detain such seaman on board after such 
inspection, or to deport such seaman if required by sufch immigi'a- 
tion officer or the Secretary of Labor to do so, shall! pay to the 
collector of customs of the customs district in which |the port of 
arrival is located the sum of $1,000 for each alien seaman in respect 
of whom such failure occurs. No vessel shall be granted clearance 
j^ending the determination of the liability to the payment of such 
fine, or while the fine remains unpaid, except that clearance may be 
granted prior to the determination of such question upop the deposit 
of a sum sufficient to cover such fine, or of a bond wjth sufficient 
surety to secure the payment thereof approved by the i collector of 
customs. i 

‘‘(b) Proof that an alien seaman did not appear upon the out¬ 
going manifest of the vessel on which he arrived in i the United 
States from any place outside thereof, or that he was Ireported by 
the master of such vessel as a deserter, shall be prima facie evidence 
of a failure to detain or deport after requirement by the immigration 
officer or the Secretary of Labor.” | 

The act of May 28. 1924 (43 Stat. 205), making apjpropriations 
for the Department of Labor, among others, for the fiscal year end¬ 
ing June 30, 1925, made an appropriation (page 240)1, under the 
heading “ Bureau of Immigration,” for: | 

2 Q u* ¥ * refunding of head tax, maintenance bills, and 
immigration fines upon presentation of evidence showing con¬ 
clusively that collection was made through error of povernment 
officers * * *.” I 

The Master of the Italian S. S. Marfe reported in letter of Janu¬ 
ary 7, 1925, that: | 

“ In reference to the fine of $7,000.00 which has been iniposed upon 
my ship, the Italian S. S. Marte, I beg to state that my ship arrived 
at New Orleans on December 20th, 1924, to load a cargo of grain. 
She was docked on December 20th at the pier of the puplic elevator, 
where she remained for 8 days. | 

“ On arrival of my ship I was notified by the United States immi¬ 
gration inspector to detain on board 23 members of my crew, this 
being the entire crew with the exception of the 7 officers dnd steward. 
Having in mind the instructions of the inspector, I eniployed two 
watchmen for daylight watching and also two watchniien for the 
night watch, who were instructed not to allow any qf the crew 
ashore, and in addition to the watchmen, my officers \yer^ instructed 
to make every effort to prevent any of the crew escaping. 

“ On the night of December 23d, 5 of my crew deserted, at which 
time I immediately notified my agents, Messrs. Richard I Mayer and 

i 

I 

I 

i 
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Company, and on December 27th, 2 others escaped, my agents being 
also noticed promptly of the desertion of these men. 

‘‘ I am unable to state how the men escaped, but it is my belief that 
they made their escape from the side of the ship opposite to the 
pier, as with two watchmen on duty, they had no possible way of 
getting ashore on the pier side without being observed. Before I 
sailed from Xew Orleans I filed with my agents the usual immi¬ 
gration form, showing the names of the 7 men who had deserted, 
and also I advised the United States immigration inspector when 
he came aboard before my ship sailed. In view of the fact that I 
made every effort to comply with the instructions of the United 
States immigration authorities to keep my men on board, and that 
I had no other means of keeping them on board except by employing 
watchmen, this being due to the fact that the entire crew was ordered 
detained. I respectfully ask that the fine against my ship be rescinded • 
or mitigated.” 

21 There is thus no doubt that seven of the crew men deserted 
to the United States. It may be conceded, arguendo, that if 

the blanket detention order had been challenged as in the Barcelona 
case, it would have been held voidable, but it was not so challenged 
and the fine imposed thereunder w'as paid. Therefore, the matter 
here presented is essentially different from the matter before the 
court in the Barcelona case. There would appear to be for applica¬ 
tion here the principle of the decision of the Supreme Court of the 
United States, dated January 3. 1927, in United States Samuel 
Gettinger and Harry Pomerantz, where it was held the United States 
was entitled to retain a fine which had been paid under a statute 
later held to be unconstitutional and void. That was a stronger 
case than this one for the reason that Gettinger and Pomerantz 
attempted to reserve a right to refund of the fine in event the statute 
should be held to be unconstitutional, whereas the validity of the 
order for the violation of which the fine in this case was imposed 
does not appear to have been questioned by the claimant at any 
time^prior to payment of the fine. 

It must be held that anv irregularitv in the detention order was 
waived by payment of the fine without protest of alleged irregularity 
and that a subsequent change in administrative procedure as to the 
issuance of detention orders does not have the effect of entitling to a 
refund of the fine. 

The decision of the Supreme Court dated December 13. 1926. in 
Wright V. Ynchausti Company, cited by counsel for claimant, has 
no application to the facts of this case for the administrative 

22 officers have not been given statutorv authoritv finallv to deter- 
mine whether an immigration fine was collected through error 

of Government officers, as required by the terms of the act of May 28, 
1924, before funds appropriated therein are available to refund 
thereof. 

The settlement disallowing the claim is affirmed. 

(Signed) J. R. McCarl, 
Comptroller General of the United States* 
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Petitioner's demurrer to respondent's answer 

I 

Filed June 7, 1927 j 

I 

« * « * « « 

I 

Petitioner says that the answer of respondent to th^ petition and 
rule to show cause is bad in substance. 

Amon" the matters of law intended to be argued in support of 
this demurrer, are: | 

1. That the Secretary of Labor is charged by law with the duty 
of determining whether immigration fines have been erroneously 
collected and should be refunded, and his determination in that 
respect is not subject to review by the Comptroller General. 

2. That the voucher issued by the Department of Labor in favor 
of the Smokeless Fuel Company in the sum of $7,000, for the repay¬ 
ment of the fine imposed upon the master of the steaipship Marte^ 
as set forth in the petition, is not a claim, demand, or account which 
requires settlement and adjustment in the General Accounting Office,. 

3. That the only function and duty of the Comptroiller General, 

under the circumstances alleged in the petition and admitted in the 
answer, is the ministerial one of certifying the aforesaid voucher to 
the Treasury Department for payment. I 

William R. Harr,! 

Charles H. Bati|s, 

Attorneys for Petitioner. 

23 Hon. Peyton Gordon, ! 

United States Attorney., Attorney for Respondent: 

Please take notice that the foregoing demurrer will b^ calendared 
for hearing on Friday, June 10,1927. I . 

William; R. Harr. 

Copy of the above demurrer and notice received this| 7th day of 
June, 1927. | 

C. F. SCHENKEN, 

Office of United States \Attomey. 

\ 

Memo. — Siddons. </., sustaining denvwrrer to ans^rer di retuim^ 

Filed Jan. 17, 1928. i 

« * * * * 9|e :1c 

) 

I 

The writer of this memorandum has desired to statje fully the 
reasons for the conclusion hereinafter announced, but tl>e excessive 
pressure upon time and strength in connection with pther cases 
has prevented the doing of this, and the court does not feel warranted 
in delaying further a disposition of this pending demurrer. 

The questions presented by the demurrer were well drmied and 
the oral arguments later supplemented by careful and exhaustive 
briefs. The arguments and briefs have been considered, and the 
court does now no more than to state what seems to it to be the 
most important que^stion raised. It is this: That the respondent 
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has nothin" more to do, under the juncture of affairs presented by 
the pleadings, than a mere ministerial act, that act being to certify, 
or have the General Accounting Office certify, the voucher 

24 issued by the Department of Labor in favor of the realtor fuel 
company to the Treasury Department for payment. And 

in this connection, it is insisted that, under the state of the applicable 
law, he has no right to review the decision of the Secretary of 
Labor remitting the fine of $7,000 that had been imposed by the 
immigration authorities upon the relator Societa Ligure di Arma- 
mento. That fine' was imposed because of the escape, from the 
vessel of the said Societa Ligure di Armamento, of seven alien 
members of the crew, wliile tlie vessel was in a port of the United 
States. Tlie fine was imposed by an immigration officer while the 
vessel was making a brief stop at the port of Norfolk, Virginia, and 
the fine was paid under protest. Subsequently, the company ap¬ 
plied to the Secretary of Labor for a remission of the fine, upon the 
ground that it was imposed by error of the immigration officer, and, 
therefore, was unlawful. The Secretary of Labor so determined 
and directed a remission of the fine, and that a voucher to cover 
this remission be transmitted to the General Accounting Office to 
certify the voucher to the Treasury Department for payment. 

In substance, the respondent claims that, under the law binding 
upon him. he had a duty and a right to review this determination 
of the Secretary of Labor, and. in effect, to reverse that finding bv 
refusing to allow a refund of the fine thus remitted by the Secre¬ 
tary of Labor. The respondent challenges the jurisdiction of this 
court to issue a writ of mandamus at all, excepting in aid of its own 
jurisdiction. 

25 In the opinion of the court neither of the contentions of the 
respondent are valid. The power and jurisdiction of this 

court to issue a writ of mandamus as an original proceeding has 
been too long the settled law here to admit of challenge now. It has 
several times been distinctly affirmed by the Supreme Court of the 
1 nited State.s, and the Court of Appeals of this district. The 
court is also of opinion, and so holds, that the respondent has neither 
the po^yer, duty, or right to review and reverse, modify, or affirm 
the decision of the Secretary of Labor in remitting the fine men¬ 
tioned, and, therefore, without further statement of reasons, the 
court holds that the relators' demurrer to the respondent's answer 
must be sustained. And it is so ordered. 

F. L. SiDDONS, Justice. 

January 17, 1928. 


Order sw<talnit}g demurrer 


Filed Mar. 8. 1928 

Tliis cause coming on to be heard upon the petition, the rule to 
show cause, the answer of the respondent to said petition, and the 
demurrer to said answer, and after argument bv counsel and con- 
sideration by the court, it is now bv the court this 8th day of March, 
192&— 
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Adjudged and ordered that said demurrer be and the same is 
hereby sustained. And the respondent, by his attorneys, elect- 

26 ing to stand upon said answer, it is adjudged and ordered 
that a writ of mandamus be issued herein directed to the 

respondent commanding him to certify to the Treasury Depart¬ 
ment the voucher issued by the Department of Labor in favor of 
the Smokeless Fuel Company for the refund of the $7,000 immi¬ 
gration fine imposed upon the master of the steamsliip Marte^ and 
transmitted by said department to the General Accounting Office, 
for payment but of the appropriation for regulating immigration 
for the fiscal year ending June 30, 1925, contained I in the act of 
Congress approved May 28, 1924 (43 Stat. 205, 240), lor, if said ap¬ 
propriation should not be available for payment outj of any subse¬ 
quent appropriation by Congress available for the refund of immi¬ 
gration fines and which the Department of Labor majf have directed 
to be used for the refund of said $7,000 fine; and itiis further ad¬ 
judged and ordered that the respondent countersign any check, 
draft, or warrant issued by the Treasury Department in payment 
of said voucher. 

F. L. Siddons, Justice, 

Xo objection as to form. | 

R. L. Golze, I 

M. E. Rhodes, i 

Attorneys for the ConiptroUer Gerveral. ; 

From the foregoing order the respondent notes Ian appeal in 
open court to the Court of Appeals of the District of Columbia. 

F. L. SiDD^xs, Justice. 

27 Assiyjimeiits of error \ 


Filed Mar. 27, 1928 
* * * 


* 


* 


The respondent, J. R. McCarl, assigns the following errors com¬ 
mitted by the court in the above-entitled cause, to wit:! 

1. The court erred in sustaining petitioner's demurrei| to the answer 

of respondent. | 

2. The court erred in directing the respondent to Certify to the 

Treasury Department the voucher for $7,000 issued bj^" the Depart¬ 
ment of Labor in favor of the Smokeless Fuel Company, for pay¬ 
ment out of the appropriation regulating immigration for the fiscal 
year 1925, or such subsequent appropriations available for the refund 
of immigration fines as the Department of Labor may! have directed 
to be used for the refund of said fine. i 

3. The order is uncertain and indefinite for the ifeason that it 

specifies no particular appropriation to be charged witl^ the expendi¬ 
ture, but successively names a number of appropriations which neces¬ 
sarily must leave it in the discretion of the Comptrloller General 
which one may be available. | 

4. That the order successively designates appropriations and the 
first appropriation named for the fiscal year 1925, act of May 28, 
1924 (43 Stat. 205, 240), but the provisions of the actjs of June 20, 

i 

j 

I 

i 

I 

i 
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1874 (18 Stat. 110), and June 14, 1878 (20 Stat. 130), require that 
any balance under such appropriation shall be carried to the 
surplus fund and any claim thereunder be made to the 

28 accounting officers within five vears and it is not now 
available. 

5. That the other approj^riations named in the order other than 
the appropriation for the fascal year 1925, act of May 28, 1924 (43 
Stat. 205, 240), are not available for the reason that the obligation 
involved was incurred in the fiscal vear of 1925 and is contrary to 
the provisions of section 3690 of the Revised Statutes. 

6. The court erred in issuing a writ of mandamus to the relator 
directing him to countersign any check, draft, or warrant issued by 
the Treasury Department in payment of said voucher. 

Peytox Gordon, 

TJrdted States Attorney. 

R. L. Golze, 

M. E. Rhodes, 
Attorneys for Respondent. 

Designation of record 

Filed Mar. 27, 1928 

* « « 

The clerk of the court will please include in the transcript of record 
for the court of appeals the following; 

1. Petition. 

2. Answer and exhibits. 

3. Demurrer. 

4. Memorandum opinion of the court. 

29 5. Entry sustaining demurrer. 

6. Final order. 

7. Assignment of errors. 

8. This designation. 

Peyton Gordon, 

United States Attorney., 

' Attorney for Defendant. 

30 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia^ ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing, pages numbered 
from 1 to 29, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause Xo. 73030 at law, 
wherein the United States ex rel. the Societa Ligure di Armamento, 
a corporation, et al. are petitioners, and J. R. McCarl, Comptroller 
General of the United States, is respondent, as the same remains 
upon the files and of record in said court. 
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In testimony whereof, I hereunto subscribe my nj^me and affix 
the seal of said court, at the city of Washington, in said District, 
this 9th day of May, 1928. i 

[seal.] Frank E. Cunningham, Clerk, 

\ 

[Endorsed on cover:] District of Columbia, Supreme Court. No. 
47^. J. R. McCarl, Comptroller General of the Ujnited States, 
appellant, vs. the United States ex rel. the Societa Ligure di Arma- 
mento, a corporation, and the Smokeless Fuel Company, a corpora¬ 
tion. Court of Appeals, District of Columbia. Filed May 10, 1928. 
Harry W. Hodges, clerk. i 
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In the Court of Appeals of the District 

of Columbia 

I 

I 

April Term, 1928 


No. 4764 j 

I 

I 

J. R. McCarl. Comptroller General ot the 

^ I 

United States, Appellant I 

V, \ 

The United States ex rel. the Societa LicjURE di 
Armamento, a corporation, and the SnK^keless 
Fuel Company, a corporation. Appellee | 


BRIEF FOR APPELLANT 


STATEMENT OF FACTS 


I 

The appellant (hereinafter called the respond¬ 
ent) appeals from a judgment of the Supreme 
Court of the District of Coliunbia in favor of the 
appellee (hereinafter called the relator) inja suit 
for mandamus. | 

The petition was filed by relator for a writ of 
mandamus to compel respondent to certify] or to 
have the General Accounting Office certify, I to the 
Treasury Department a certain voucher issued by 

(D: I 
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the Department of Labor in favor of the Smokeless 
Fuel Company for the refund of $7,000 imposed as 
a fine upon the master of the S. S. Marte for pay¬ 
ment out of the appropriation regulating immigra¬ 
tion for the fiscal year ending June 30, 1925, or if 
said appropriation should not be available, for pay¬ 
ment out of any subsequent appropriation by Con¬ 
gress available for the refund of immigration fines. 
(R. 1.) 

An answer was filed to the petition alleging that 
the relator had filed in the General Accounting 
Office a claim against the United States for the sum 
of $7,000 for settlement and adjustment according 
to law, and that said claim upon due consideration 
was disallowed by the respondent on the ground 
there was no authority for the refund of said fine. 
(R. 5.) A demurrer was filed to respondent’s 
answer and sustained. (R. 13.) 

Since the case comes up on the pleadings and 
the facts stated in the pleadings are admitted by 
the demurrer they are not in dispute and may be 
summarized as follows: The Societa Ligure di 
Armamento, an Italian corporation, owned and 
operated the S. S. Marte that arrived at the city 
of New Orleans December 19, 1924, and on the 
following day, to wit, December 20, 1924, said 
S. S. Marte docked at the pier of the public ele¬ 
vator at said port for the purpose of taking on a 
cargo of grain, where the vessel remained for a 
period of eight days. At the time of the ship’s 
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t 

arrival at the port of New Orleans it carried a crew 
of twentv-three alien seamen, seven officers, and a 
steward. On the day of the arrival of the ship 
the master of the vessel was served with d written 

I 

notice by the United States immigration officer at 
New Orleans to detain on board the vessel all 
members of the crew except the officers and chief 
steward. On the night of December 24, 1&24, five 
members of said crew disappeared from the ship, 
and on the night of December 27th two other mem¬ 
bers of the crew disappeared from the ship. The 
disappearance of the seven members of the ship’s 
crew was reported by the master of the vessel to 
the United States immigration officer in charge of 
the port at New Orleans. On arriving at the port 
of Norfolk, Virginia, January 27, 1925, thd master 
of the said vessel was required to pay to the Col¬ 
lector of Customs at said port the sum of $7,000 
as a ffiae for the violation of Sec. 20 of the Im.mi- 
gration Act of 1924 (43 Stat. 154). February 12, 
1925, said fine of $7,000 was ordered coveifed into 
the Treasury of the United States by the Commis¬ 
sioner General of Immigration, with the approval 
of the Secretary of Labor, whereupon said!sum of 
$7,000 was in fact covered into the Treasur}'' of 
the United States to the credit of Miscellaneous 

I 

Eeceipts” and charged against the appropriation 
“Expenses of Regulating Immigration, 1925.” 

March 1, 1926, the relator made application to 
the Department of Labor for the remission of said 
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fine on the ground that the same had been errone¬ 
ously collected, and May 3,1926, the Commissioner 
General of Immigration, with the approval of the 
Secretary of Labor, authorized the refund of said 
fine of $7,000 to the Smokeless Fuel Company; 
and May 10, 1926, the voucher in question was 
transmitted to the General Accounting Office for 
certification to the Treasury Department for pay¬ 
ment from the appropriations of May 28, 1924, and 
February 27, 1925, regulating inmiigration for 
those years. Prior to the transmission of said 
voucher to the General Accounting Office, namely, 
!March 12, 1926, the relator filed in the L'nited 


States Court of Claims (Case F-lOO) a petition 
for the recovery from the L^nited States the sum 
of $7,000 collected and covered into the L^nited 


States Trea,sury as aforesaid; but su])sequently 


and on Xovember 8. 1926, relator dismissed said 


action and tliereupon presented to the General Ac¬ 
counting Office a claim against the L'nited States 
for the recovery of said sum of $7,000, under the 
jDi'ovisions of Section 305 of the Budget and Ac¬ 
counting Act (42 Stat. 20, 24). 

By settlement 2no. 0132506, dated December 7, 
1926, said claim was disallowed, and upon appli¬ 
cation of the relator for review of said settlement, 
the same was sustained bv decision dated Febru¬ 


ary 12,1927. See respondent’s exhibit A. (R. 10.) 

From the order sustaining the demurrer (R. 
14), respondent appealed to this court and assigned 
the following errors (R. 15) : 
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ASSIGNMENT OF ERRORS | 

I 

1. The court erred in sustaining petition¬ 
er’s demurrer to the answer of respondent. 

2. The court erred in directing I the re¬ 

spondent to certify to the Treasury |Depart- 
ment the voucher for $7,000 issuec^ by the 
Department of Labor in favor of the; Smoke¬ 
less Fuel Company for payment out of the 
appropriation regulating immigration for 
the fiscal year 1925, or such subsequent ap¬ 
propriations available for the refund of 
immigration fines as the Department of 
Labor may have directed to be used! for the 
refund of said fine. I 

3. The order is uncertain and indefinite 

i 


for the reason that it specifies no particular 
appropriation to be charged with | the ex- 
lienditure, but successively names ahiumber 
of appropriations wliicli necessarily must 
leave it in the discretion of the Coinpiroiler 
General wliicli one mav be available. I 

• i 

4. That the order successive!v delsignates 

4- j i ’ 

appropriations and the first appropriation 
named for the fiscal year 1925, act | of ^iay 
28, 1924 (43 Stat. 205, 240), but tlile provi¬ 
sions of the acts of June 20, 1874 (|18 Stat. 
110), and June 14, 1878 (20 Stat. 130), re¬ 
quire that any balance under such apjDropria- 
tion shall be carried to the surplus fund and 
anv claim thereunder be made to the account- 

4.’ { 

ing officers within five years and it is not 

now available. 

5. That the other appropriations named in 
the order other than the appropriation for 


I 
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the fiscal year 1925, act of May 28, 1924 (43 
Stat. 205, 240), are not available for the 
reason that the obligation involyed was in¬ 
curred in the fiscal year 1925 and is contrary 
to the provisions of section 3690 of the Re¬ 
vised Statutes. 

6. The court erred in issuing a writ of 
mandamus to the relator directing him to 
countersign any check, draft, or warrant is¬ 
sued by the Treasury Department in pay¬ 
ment of said voucher. 

ABGUMENT 

While respondent has assigned six errors com¬ 
mitted bv the court below, thev mav be considered 
under three principal headings; namely: 

(1) The power of the court to compel by manda¬ 
mus the respondent to certify the voucher in ques¬ 
tion for $7,000 to the Treasury Department for 
payment and to compel respondent to counter¬ 
sign any check, draft, or warrant issued by that 
department in payment of said voucher. 

(2) The duty of the Comptroller General of the 
United States (respondent) to settle and adjust 
the claim for $7,000 presented to respondent by 
the relator under section 305 of the Budget and 
Accounting Act. (42 Stat. 20, 24.) 

(3) The availability of the appropriation ^‘Reg¬ 
ulating Immigration for the fiscal year ending 
June 30, 1925,” contained in the act of May 28, 
1924 (43 Stat. 205, 240), or the availability of any 
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I 

I 


subsequent appropriation the Departnient of 
Labor may have directed to be used for the refund 
of the said $7,000 fine. 


Point 1 


The power of the court to compel the respond¬ 
ent by mandamus to certify the voucher ih ques¬ 
tion for $7,000 to the Treasury Department for 
payment and to compel respondent to counter¬ 
sign any check, draft, or warrant issued by that 
Department in payment of said voucher. 

It is urged by the respondent that the cpurt be¬ 
low had no power to compel by mandamus! the re¬ 
spondent to approve the voucher for payment or to 

I 

compel him to countersign the warrant by ai writ of 

i 

mandamus, because the settled rule of law! is that 
courts will not interfere by mandamus with the 
executive officers of the Goveinment in the exercise 
of their ordinary official duties. Especially will 
the courts not interfere by mandamus whei’e those 
duties require the exercise of judgment and discre¬ 
tion or an interpretation of the law. The court has 
no appellate power for that purpose, and it| is only 
in cases when public officials refuse to act at all in 
a proper case, or when by special statute la mere 
ministerial duty is imposed that the judiciai power 
has ever been invoked to compel by mandamus the 
performance of such an act. ! 

In Dunlap v. Black, 128 U. S. 40 a leading au¬ 
thority on the power of the court to issue writs of 
mandamus against public officials, it was hold that 

7654—28-2 i 
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it is only such acts as public officials are bound to 
perform without question that the courts will en¬ 
force by mandamus. This is as far as any court 
should ever go in the use of the writ. 


In the instant case respondent formally disal¬ 
lowed the petitioner’s claim, and it can not be said 
that he refused to act, nor can it be said his dutv 
to interpret the appropriation act under which the 
claim was presented for payment consisted of a 
mere ministerial duty. 38 C. J. 659, 669; United 
States ex rel. Edwards v. B(wt, 22 App. D. C. 419; 
Martin v. Mott, 12 Wheat. 19; Kendall v. United 
States, 12 Pet. 524; Decatur v. Paulding, 14 Pet. 
497; Brasher v. Mason. 6 How. 92; United States 
V. Lynch. 137 U. S. 280; United States v. Hitch¬ 
cock, 190 U. S. 316; United States ex rel. Ness v. 
Fisher, 223 XJ. S. 683: irorA* v. Bives, 267 U. S. 175. 

Another rule is niandainus will not lie against 
])ublic officials where it would be the equivalent of 
an action against the State or Federal government 
itself, yet that is exactly what this proceeding is 
designed to accomplish. It is observed in this con¬ 
nection that the relator filed suit in the Court of 
Claims for the recoveiy of the $7,000 in question 
before presenting the claim to the General Ac¬ 
counting Office for settlement, and it was not until 
after the suit in that court was dismissed that re¬ 
spondent took action disallowing the claim. 38 
C. J.. 657; Wells v. Boper, 44 App. D. C. 276; 


9 


United States v. Guthrie, 17 How. 284; iVells v. 
Roper, 246 U. S. 335. ! 

Mandamus will not lie to review or control the 
acts of executive officers or boards of State and 
Federal Governments in respect to matte|i*s with 
which they are clothed with the power to exercise 
judgment and discretion; and where public iofficials 
exercise such discretion and judgment, it has been 
held that their conclusions, although subject to 
dispute, are impregnable to attack by manjdamus. 
It is also a rule of law that mandamus \Till not 
issue in any case unless the right is clear; and the 
burden of proof is upon the one seeking! relief. 
Mandamus can not be made to perform the func¬ 
tion of an appeal or writ of erroi*. To compel by 
mandamus the refund of the $7,000 fine in question 
would be equivalent to a suit against the United 
States for the recovery of this money, contrary to 
the j)oiicy of the law and in contravention jof the 
Constitution of the United States. Paragraph 7, 
Section 9, Article I, of the Constitution piiovides 

i 

that ‘^No money shall be drawn from the Treasury, 

1 

but in consequence of aiDpropriations byj law; 

* * j 

The purpose of the wiit prayed for in this case 

I 

is to compel the Comptroller General of the United 
States to certifv a certain voucher, in the stun of 
$7,000, to the Treasury Department for pajonent 
from the appropriation of May 28, 1924 (43 Stat. 
205, 240), for the fiscal year ended June 30,11925, 


i 

i 



10 


as a refund of a fine alleged to have been errone¬ 
ously collected January 5, 1925, from the master 
of the S. S. Marie for the violation of a blanket 
detention order issued under section 20 of the act 
of May 26, 1924 (43 Stat. 153). 

By section 301 of the act of June 10, 1921 (42 
Stat. 20), the General Accounting Office was cre¬ 
ated and placed under the control of the Comptrol¬ 
ler General of the United States and made inde¬ 
pendent of the executive departments. By sections 
301, 304, and 310 of the same act the offices of the 
Comptroller of the Treasury, Assistant Comptrol¬ 
ler of the Treasury, and the six auditors of the 
Treasury’ Department were abolished and their 
powers and duties conferred upon and vested in 
the General Accounting Office to be exercised with¬ 
out direction from anv other officer. Prior to the 
passage of the Budget and Accounting Act, all 
claims and demands and all accounts in which the 
Government was interested vrere settled and ad¬ 
justed in the Treasury Department, according to 
the provisions of Section 236 of the Revised Stat¬ 
utes, and that had been the law in this country since 
the passage of the act creating the Treasury De¬ 
partment in 1789,1 Stat. 66. By the terms of that 
act the offices of Comptroller and Auditor were 
created, the former being required to superintend 
the adjustment and presentation of public accounts 
and to examine all accounts settled by the auditor, 
and it was the duty of the latter to receive all public 
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i 

I 

i 

j 

i 
I 

i 

i 

i 

accounts and after examination to certify tlie bal- 

i 

ance and transmit the accoimts with the vouchers 
and certificates to the Comptroller for his decision 
thereon. United States v. Lynch, supra, I 
The act of July 31, 1894, known as the Ddckery 
Act (28 Stat. 205), changed the accounting system, 
and by section 4 of that act the offices of second 
comptroller, deputy first comptroller, and deputy 

I 

second comptroller became Comptroller of the 
Treasury, and the office of the Assistant Comp¬ 
troller of the Treasury was created. The acicount- 

•/ , 

ing system as thus changed continued to function 
until abolished by the act of June 10, 1921, \supra. 

Under the old system claims like the present one 
were examined by the first auditor and passed 
either upon his approval or by appeal from |him to 
the Comptroller for his decision on to the Secretary 
of the Treasury for payment. Thus, every claim 
was subject to the independent judgment 6f two 
different officials, to each of whom was assigned the 
power and duty of judging its legality before!reach- 
ing the Treasuiy Department for paymeiit. In 
United States v. Guthrie, 17 How. 284, in discuss¬ 
ing the method of presentation and settlenjent of 
claims against the United States, under the old 
law, pp. 304 and 305, of the opinion of the cCurt in 
that case, it was said: | 

* * * Opposed to the claim undfer con¬ 

sideration, we have the decisions oj^ three 
different functionaries, to each of whom has 

' I 

I 

I 

i 

j 


j 

i 
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been assigned, by law, the power and the duty 
of judging of its justice and legality. By 
what process of reasoning, then, the author¬ 
ity to make these decisions, or those decisions 
themselves, can be reconciled or identified 
with the 2 :)erformance of acts merely minis¬ 
terial, we are unable to conceive; and unless 
so identified, or there could have been shown 
some power in the circuit court competent to 
the repealing of the legislation by Congress, 
in the organization of the treasury depart¬ 
ment—competent, too, to the annulling of the 
exj^licit rulings of this court, in the cases 
hereinbefore cited—the circuit court could 
have no jurisdiction to entertain the applica¬ 
tion for a writ of man(la)nm in this in¬ 
stance. As no such power has been shown, 
nor, in our opinion, could have been shown, 
or ever had existence, the decision of the cir¬ 
cuit court, overruling the application A ap¬ 
proved and affirnied. 


Under thei present law claims arise before the 
General Accounting Office in the form of written 
demands presented by claimants, or unpaid vouch¬ 
ers transmitted bv administrative officers to the 
General Accounting Office for direct settlement, and, 
in either event, are referred to the Claims Division 
where, upon consideration, certificates of settlement 
are issued. It is here the accounting officers are re¬ 
quired to exercise indei^endent judgment and dis¬ 
cretion under the present law and practice in pass¬ 
ing on the legality of every claim just as the ac- 
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counting officers of the Treasury Departmeikt were 
required to exercise independent judgment and dis¬ 
cretion in the settlement of claims agaimst the 
United States under the old system. Certificates 
of settlement thus issued are transmitted to the 

I 

Treasury Department, where, if payment is to 

I 

be made, a warrant is issued and signed |by the 
Secretary of the Treasury and countersigned bv the 

V V O I V 

Comptroller General of the United States. A 
check is then drawn bv the Treasurer of the 'United 

4 -' 

States to cover the amount of such warrant. | How- 

I 

ever, before countersigning anv warrant it is the 
duty of the Comptroller General to determine 
whether there is an appropriation available from 
which 2 ^a}'ment may be made, and here it is that he 
may exercise his independent judgment and I discre¬ 
tion in the interpretation of the a 2 )proi)riation act 

i 

in all cases, except where congress has specifically 
directed in the ai^propriation that the mdney be 
jDaid to a designated person. In the event k claim 
is disallowed in the Claims Division a certificate of 

i 

disallowance is issued, which is exactly what was 
done in the instant case. See respondent’s exhibit 
A. (R. 10.) I 

That the former ComjDtroller of the Treasury 
had, and the iDresent Comptroller General hds quasi 
judicial power in the settlement of all claiffis and 
accounts against the United States is show’ll in the 
book bv Chief Justice Taft, entitled ‘^Ouif Chief 
Magistrate and His Pow’ers.” At p. 81, in discuss- 
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ing the discretionary powers of the Comptroller of 
the Treasury, he used the following language: 

Then consider the drawing of money from 
the Treasury under an appropriation act. 
The drawing of the wairant must be ap¬ 
proved by the Comptroller of the Treasury. 
It is for him to say how the appropriation 
acts shall be construed and ^vhether the war¬ 
rant is lawful and w^hether the money can be 
drawm. 

Again at p. 125, he says: 

The instaiice I have already given is one 
of those, in which the Comptroller of the 
Treasury has independent quasi judicial 
authority to pass on the question of wliat 
\varrants are authorized by appropriation 
acts to be drawm bv him on the funds of the 

I 

Treasury. 

That it was the obvious intent of Congress in cre¬ 
ating the General Accounting Office and the office of 
Comptroller General of the United States, that the 
Comptroller General and accounting officers are 
to exercise the same independent discretion for¬ 
merly exercised by the Comptroller of the Treasuiy 
and the accounting officers in that department, is 
showm by Report #14, 1st Session, 67th Congress, 
from the select committee on the budget. At p. 8 
of the report, in referring to the office of Comp¬ 
troller General of the United States, the committee 
said: ‘‘The position is a quasi judicial one.'’ These 
view’s are in harmoiiv with the rule laid dow'ii in 


r 
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Martin v. Mott; Decatur v. Paulding; iForfc v. 

i 

Rives; supra, and other cases hereinbefore bited. 

I 

_ i 

In the ease of United States v. Fisher, s%pra, in 
speaking of tlie rislit of the Secretary ofl the In- 
terior to exercise independent quasi judicial power 
under section 2 of the Timber and StoiKj Act of 
June 3,1878, 20 Stat. 89, the United Statesi Circuit 
Court of Appeals refused to issue a mandanius upon 
the gTound that the decision of the Secretary was 
one involvinii: the exercise of judgment aiKjl discre¬ 
tion and can not be reviewed by mandanjius, and 
that his decision is not subject to review. 133 App. 
D. C. affirmed in 223 U. S. 683. | 

In Dunlap v. Black, supra, the Suprenje Court 

i 

of the District of Columbia refused to issue a writ 
of mandamus to compel the Commissioner^ of Pen¬ 
sions to reissue to the relator a pension certificate 
under the act of March 3, 1873, 17 Stat. 569, and 
upon appeal to the Supreme Court, it was j^ield— 

That courts will not interfere bvimanda- 

4/ j / 

mus with the executive officers of the Gov¬ 
ernment in the exercise of their Ordinary 
official duties, even where those duties re¬ 
quire an interpretation of the lawj no ap¬ 
pellate power being given them for tjiat pur¬ 
pose. I 

At p. 266 of the opinion of the court, in the Lynch 
Case, supra, the court said: | 

In Decatur v. Paulding, 14 Pet. 497, 515, 
it was remarked by Mr. Chief Justice Taney 

7664—28-3 ! 
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that the duties to be performed by the head 
of an executive department of the Govern¬ 
ment, whether imposed by act of Congress 
or by resolution, are not, in general, mere 
ministerial duties: that departmental duties 
are executive in their nature; that the laws 
and resolutions of Congress under which 
the departments are required to act have to 
be expounded in the exercise of judgment; 
and that, while the court would not be bound 
to adopt the construction given, when de¬ 
partmental decisions are under review in a 
proper case, the court w’ould not by manda¬ 
mus control the exposition of statutes by di¬ 
rect action upon executive officers. In rela¬ 
tion to the interpretation of a pension law 
bv the Commissioner of Pensions and the 
Secretarv of the Interior, in United States 
ex rel. Dunlap v. Black, Coynmissioner, 128 

U. S. 40, 48, Mr. Justice Bradlev said: 

«■ 

‘•Whether, if the law were properly before 
us for consideration, we should be of the 
same opinion, or of a different opinion, is of 
no consequence in the decision ('^f this case.” 

In the case of Work v. Rices, supra, Mr. Chief 
Justice Taft, at p. 183 of the opinion, said: 

Ness V. Fisher, 223 U. S. 683; Riverside 
Oil Co. V. Hitchcock, 190 U. S. 316; Alaska 
Smokeless Co. v. Lane, 250 U. S. 549; and 
Hall V. Payne, 254 U. S. 343, were all cases 
in which it was sought to control and re¬ 
verse rulings of the Secretarv of the Inte- 
rior on the ground that he had in the ad¬ 
ministration of the land laws made a ruling 
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contrary to law against an applicant for 
action by him. In each case it was held 
that as the statute intended to vest in the 
Secretary the discretion to construe the land 
laws and make such rulings, no court| could 
reverse or control them bv mandamus I in the 
absence of anything to show that thej^ were 
capricious or arbitrary. It is pointed out 
that a mandamus could not be made to serve 

t I 

the function of a writ of error, and the mere 
fact that the court might deem the Iruling 
erroneous in law gave it no power to! inter¬ 
vene. These cases are supported by earlier 
authorities to the same effect. ilnited 
States ex reL Tucker v. Seaman, 171 How. 
225; Gaines v. Thompson, 1 Walll 347; 
Litchfield v. Register and Receiver^ 9| Wall. 
575; United States ex rel, Dunlap v. Black, 
128 U. S. 40. All rest upon the Decattir 
Ca^se. I 

Point 2 | 

I 

The right of the Comptroller General j)f the 
United States (the respondent) to settle and ad¬ 
just the claim for $7,000 presented to respondent 
by the relator for settlement under section 305 of 
the Budget and Accounting Act (42 Stat. 20, 24). 

It is averred in the petition that the detention 
order seiwed on the master of the S. S. Marie was 
unauthorized and illegal and that the $7,060 line 
imposed upon the master of said ship was collected 

i 

by error of the government officials. But admit¬ 
ting arguendo that the detention order was I unau¬ 
thorized and that the fine was erroneously collected, 
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yet it is settled law that the “wrongful taking of 
propeily by the agents and officers of the United 
States, if taken under claim of right, does not give 
a right of action for its recovery upon an implied 
contract or for compensation under the Fifth 
Amendmentand trial courts are without jurisdic¬ 
tion c)ver actions to recover on either ground. 
Blumrnfhnl v. United States, 4 Fed. (2d) 808; 
SchUJuKjer v. United States, 155 U. S. 163; United 
States V. HollayuUAmeriean Line, 253 U. S. 153; 
United States v. Mirinesota Investnicut Co., 271 
U. S. 212, 217. 

It is admitted the $7,000 fine paid by the relator 
in this case, the recoverv of which is sought bv way 
of this proceeding, was collected by the United 
States under a claim of right, but the relator in¬ 
sists it was erroneouslv collected. The Holland- 
Ameriean Line case, supra, is analogous to the in¬ 
stant case, being a claim for monev exacted from 
a steamship company for medical and hospital ex¬ 
penses of immigrants detained at Ellis Island, and 
the Supreme Court held that the claim being 
founded upon alleged torts of Federal officials, the 
Court of Claims was without jurisdiction to try the 
cause and directed that the petition be dismissed 
upon the principle laid down in Schillmger v. 
United States, stipra. 

After discussing the rule in the Schillinger Case, 
supra, at p. 155 of the opinion of the court in the 
Holland-American Line Case, s^upra, the closing 
paragraph reads as follows: 
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I 

I 


j 
I 

t 

i 

I 

The principle, reaffirmed in the case just 
quoted is applicable here for the reasbn that 
the claim presented sounded in tort, ahd was 
in substance an action to recover ior the 

I 

wrongful acts of the United States officials 
in compelling the claimant to pay under 
duress and without authority of law the 
sums sued for. Following the well-estab¬ 
lished construction of the Tucker Act, as 
declared in many cases in this court, we think 
the Court of Claims should have dismissed 
the petition because it presented a claim not 
within its jurisdiction. The judgment of 
the Court of Claims is reversed, hnd the 
cause remanded to that court with instinic- 
tions to dismiss the petition. | 

Plaintiff also contended without avail! in the 
JloUayid-American Line case that the pa^Tolent for 
maintenance and medical care were exacteck under 
duress and coercion bv officials of the United States 
acting without authority of law and in violiition of 

o j 

I 

plaintiff’s rights and privileges under the |Consti¬ 
tution of the United States and treaties between the 
United States and the Kingdom of the Nethjerlands. 

It is also settled law that money paid voluntarily, 
purely under mistake of law is not legal duress and 
can not be recovered back in the presence (if after- 
acquired knowledge. Bhcmenthal v. United States, 
supra. That was a case where the defendants 

I 

were prosecuted for violation of the Lever |Act, re¬ 
sulting in their conviction and payment of fines. 
Subsequently the Supreme Court declared! the act 
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unconstitutional and claimants instituted suit for 
the recovery of the fines in the United States Dis¬ 
trict Court of California where a demurrer to the 
petition was sutained upon the ground that the 
court was without jurisdiction under the teims of 
the Tucker Act. The contention of the plaintiffs 
was that the fines were exacted under duress, but 
the trial court said that if proi3erty is taken by the 
Government under a claim of right, the Supreme 
Court has uniforinilv held that such an act is not 
duress and docs not give rise to a case founded on 
the Fifth Amendment, citing SchilUngcr v. United 
States, supra; Hotland-American Line, supra, and 
following Hilt v. United States, 149 U. S. 593; and 
Langford v. United States, 101 U. S. 341. 

In the instant case, assuming that the detention 
order served upon the master of the vessel by the 
immigration officers was void for failure to desig¬ 
nate bv name the seamen and to otherwise identifv 
them in the ship’s crew, as contended by relator, 
yet the fine was imposed for the violation of a 
2 )enal statute, collected, and paid into the Treasury 
of the United States, under Section 3617, Revised 
Statutes, and it is now too late to attack the valid¬ 
ity of that order, under the i)rinciple announced 
in the Blurnentlial and Investment Companij cases. 
For this additional reason the Comptroller Gen¬ 
eral is without authority to approve the voucher 
for pa\unent, and relief can only be had through 
congressional action. 
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Paragraph (a), Sec. 20, of the Immigration Act 
of May 26, 1924 (43 Stat. 153, 164), bads as 
follows: I 

The owner, charterer, agent, consignee, or 
master of any vessel arriving in thb United 
States from any place outside thereof who 
fails to detain on hoard any alien seaman 
employed on such vessel until the Immigra¬ 
tion officer in charge at the port of arrival 
has inspected such seaman (which inspec¬ 
tion in all cases shall include a I personal 
physical examination by the medieval exam¬ 
iners), or who fails to detain sucli seaman 
on board after such inspection or Ijo deport 
such seaman if required by such immigra¬ 
tion officer or the Secretary of La]j)or to do 
so, shall pay to the collector of customs of 
the customs district in which the pcirt of ar¬ 
rival is located the sum of $1,000 If or each 
alien seaman in respect of whom shell fail¬ 
ure occurs. No vessel shall l)e | granted 
clearance pending the determination of the 
liability to the payment of such fine,| or while 
the fine remains unpaid, except thpt clear¬ 
ance may be granted prior to the jdetermi- 
nation of sucli question upon the dp^^osit of 
a sum sufficient to cover such fine,I or of a 
bond with sufficient suretv to secure the 

I 

payment thereof approved by the collector 
of customs. I 

i 

This section makes it the duty of the niaster of 
any ship arriving in the United States from any 
foreign country to detain on board such vessel all 
alien seamen until the immigration officer iti charge 
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of the port of arrival has inspected such seamen, 
and for failure to detain such seamen on board 
any such vessel subjects the master of the ship to 
a fine of $1,000 for each alien seaman not so de¬ 
tained ; and it is admitted in this case that the mas¬ 
ter of the ship failed to detain seven members of 
his crew for which reason he paid a fine of $7,000. 
In fact, the master of the ship paid the fine know¬ 
ing he was guilty of violating the law, and the immi¬ 
gration ofiicei's collected the fine under a claim of 
right and paid the money into the Treasury of the 
United States in the same belief. The Supreme 
Court of the United States, in United States v. Get- 
tinge r et al., 272 U. S. 734, handed down one of the 
latest decisions on this question. The defendants 
v>*ere indicted in the Federal Court of the Northern 
Distiict of New York for a violation of Sec. 4 of 
the Lever Act, 40 Stat. 276, 277, pleas of guilty 
were entered and the defendants paid fines. Sub¬ 
sequently, that section of the act under which the 
defendants were indicted v;as held unconstitutional 

i 

and suit was brought in the same court for the re¬ 
covery of tlie fine so paid. In coiiunenring upon 
the action of the trial court in overruling the Gov- 
eminent's demurrer to the jurisdiction, the Su¬ 
preme Court held that no contract arose out of the 
payment of the fines that obligated the Lhiited 
States to renav the monev, and neither the court 
nor anv federal officer had the right to make such 
an agreement, reversing the trial court. Bussell v. 
Uyiited States, 182 L". S. 516, and United States v. 
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Minnesota Mutual Investment Co., 271 TJ. iS. 212. 
In the latter case, the question of interest Was in¬ 
volved where a national bank, as a Governnaent de¬ 
pository, collected interest on funds belonging to a 
private individual. The money so colleclied was 
covered into the Treasury of the United States with 
other court funds, and the Supreme Court hbld that 
the collection of the money by the Government ere- 
ated no contract on the part of the United States to 
pay over the interest to the owner of the firnds, 
even if the United States had no right to! the in¬ 
terest. I 

It is alleged in the demurrer that the js^oucher 
in question is not such a claim or demand | against 
the United States as requires settlement and adjust¬ 
ment in the General Accounting Office, but ijespond- 
ent respectfully insists that when said claim was 
presented to the General Accounting Office it be¬ 
came respondent’s duty, under Section 305 of the 
Budget and Accounting Act (42 Stat. 24), jto settle 
and adjust said claim. That section provides 

that— I 

All claims and demands whatever by the 
Government of the United States or! against 
it, and all accounts whatever in wljiich the 
Government of the United States i is con¬ 
cerned, either as debter or creditor, shall 

I 

be settled and adjusted in the General Ac¬ 
counting Office. ' 

The provisions of this act are surely broad 
enough to bring this claim within the jurisdiction 
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of the General Accounting Office, and if so, manda¬ 
mus will not lie. 

Point 3 

The availability of the appropriation regulat¬ 
ing immigration for the fiscal year ending June 
30,1925, contained in the act of May 28,1924 (43 
Stat. 205, 240), or the availability of any subse¬ 
quent appropriation the Department of Labor 
may have directed to be used for the refund of 
the said $7,000 fine. 

The order of the court directed the respondent 
to certify to the Treasury Department the voucher 
for $7,000 for payment out of the appropriation 
regulating immigration for the fiscal year ending 
June 30, 1925, or if said appropriation should not 
(le available, then payment to be made out of any 
subsequent appropriation available for the refund 
of immigration fines which the Department of 
Labor mav have directed to be used for the refund 
of the said $7,000 fine. 

The order of the court in directing respondent to 
certifv said voucher to the Secretarv of the Treas- 

« V 

ury for pa^Tnent from the appropriations thus in¬ 
dicated is indefinite and uncertain for the reason 
it specifies no particular appropriation to be 
charged with the expenditure, but names a number 
of appropriations which necessarily must leave it 
to the discretion of the respondent to deteimine 
which appropriation may be available. The first 
appropriation designated in the order of the court 
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I 


i 

I 

! 


i 

I 


is for the fiscal year 1925 (43 Stat. 205, 240), but 
that appropriation is not now available because the 
act of June 20, 1874 (18 Stat. 110), requires that 
the Secretary of the Treasury shall cause! all un¬ 
expended balances of annual appropriatiorjs which 
shall have remained upon the books of the Treas¬ 
ury Department for two fiscal years, after the 
first day of July of each year, to be carried to the 
surplus fund and covered into the Treasury, ex¬ 
cept permanent specific appropriations, appropri¬ 
ations for rivers and harbors, and certapi other 
appropriations excepted in that act. | 

The subsequent appropriations referred to in 
the order of the court, other than the appropriation 
for the fiscal year 1925, are not available! for the 


reason tliat if anv claim for refund arose th^ obliga- 

V I O 


tion involved was incurred in the fiscal year 1925, 
and not when claimant chose to present it! against 
the Government. Section 3690, Revised Statutes 
of the United States, provides that all balances of 
appropriations contained in annual approjpriation 
acts for any fiscal year, and remaining unexpended 
at the expiration of such fiscal year, shall I only be 
applied to the payment of expenses incurred during 
that year or to the fulfillment of contracts properly 
made within that year; and that all balances not 
needed for such purposes shall be carried to the 
surplus fund. It would therefore appear that the 
order of the court directing the respondent to cer¬ 
tify the voucher in question to the Secretaiiy of the 


I 
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Treasury for payment could avail nothing because 
appropriations are not available ad libitum but are 
for use only in accordance with rules prescribed 
by statutory law as cited. There is no appropria¬ 
tion available from which the pa\Tnent may be 
made. 

CONCLUSION 

It is recalled that in the lower court relator 
insisted the voucher in question is not such a 
claim against the United States as requires settle¬ 
ment and adjustment in the General Accounting 
Office, and it, was argued that the Comptroller Gen¬ 
eral exercised a supervisory power over the Immi¬ 
gration Bureau in settling this claim, but respond¬ 
ent respectfully insists that in settling the claim 
he acted within his own right under the law as 
Comptroller General of the United States and not 
in anv supervisory sense whatever. 

The facts are that on January 7, 1925, relator 
requested the Immigration Bureau to remit or 
mitigate the fine, but the request was denied Feb¬ 
ruary 12,1925, by the Assistant Commissioner Gen¬ 
eral of Immigration on the ground that section 20 
of the Immigration Act of March 26, 1924, had 
been violated^ who directed that the $7,000 fine be 
covered into the Treasure’ of the United States. 
March 12, 1926, more than a year thereafter, suit 
was filed in the Court of Claims for the recoverv 

V 

of the fine so paid, but that suit was dismissed 
without prejudice November 8, 1926. However, 
before dismissing said suit the relator requested 
to be advised by the Comptroller General whether 


1 

j 

i 


I 

! 

he would consider the claim if a motion to dismiss 

I 

should be filed in the Court of Claims. T}ie re- 

j 

lator was advised October 19, 1926, that claims are 
not considered by the Comptroller General! while 
pending in the Court of Claims. In the imean- 
time the Commissioner General of Immigration 
had reconsidered his action and issued the voucher 
for a refund of the $7,000 fine and transmitijed the 
same to the General Accounting Office as ai claim 
for direct settlement under Section 305 of the 

i 

Budget and Accounting Act. The Commisjsioner 
General of Inunigration had the right, undier the 
law, to transmit the voucher to the General Ac¬ 
counting Office for direct settlement as a i claim 
against the United States, and that was done with 
the consent and approval of the relator. Siippose 
the Comptroller General had allowed the clajim in¬ 
stead of disallowing it, such action would unques¬ 
tionably have met the approval of the relatdr and 

i 

would have been accepted without hesitation. 
Therefore, if the claim was legally before the Gen¬ 
eral Accounting Office for allowance, it was legally 
before the office for disallowance, and there! is no 
more ground for mandamus against the Comptroller 
General in disallowing the claim than there! could 
be for mandamus against a trial court for de¬ 
ciding a case adversely to a litigant. As herein¬ 
before stated, mandamus can not be made td serve 
the purpose of an appeal or writ of error, and to 
issue the writ of mandamus in this case ;Would 

i 

miquestionably be a violation of that rule of law. 


I 
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In Carroll Electrical Company v. McCarl, 8 Fed. 
(2d) 910, where the question was precisely the same 
as the one raised in the third ground of relator’s 
demurrer, the court said: 

There are issues of facts and questions of 
law here involved, calling for the exercise of 
discretion of the Comptroller General which 
can not be tried out and determined, or even 
reviewed, on application for a writ of Man¬ 
damus. * * * To review this case in the 

2 )resent proceeding would be equivalent to 
converting the writ of mandamus into a wi*it 
of error, which can not be done. 

In this connection, it was also argued in the lower 
court that the General Accounting Office is merely 
an accounting office and has jurisdiction only in 
matters of accounts; but that is not what tlie law 


says. Section 305 of the Budget and Accounting 
Act. supra, provides that all claims and demands 
whatever* by the Government of the United States, 


or against it. and all accounts whatever in which 


tlie (iovernment of the United States is concerned. 


either as debtor or creditor, shall be settled and 


adjusted in the General Accounting Officei The 
words “settled and adjusted’’ imply consideration, 
determination, and decision, culminating in finality, 
and the various laws providing for Government ac¬ 
counting from the foundation of the Goveniment to 


. this dav have been so construed bv the courts. The 
Guthrie Case, supra, from which a quotation in this 
brief is taken, shows that settling and adjusting 
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claims and demands against the United States is 
something more than a perfunctory accounting. 
It was the purpose of Congress, in the enactment 
of the present accounting legislation, to provide a 
specific forum in which to settle all claims and de¬ 
mands against the United States without requiring 
claimants to go to court in everv case. It ^is true 

i 

the General Accounting Office has its accounting 

I 

side, but it also has its quasi judicial side; ?ind the 
contention of counsel for relator on this poiiit is not 

i 

well taken. I 

It was vigorously urged in the Court belbw that 
the Secretary of Labor has absolute authority to 

i * . 

remit fines imposed under section 20 of thej Immi¬ 
gration Act of 1924, but section 20 contains ho such 
authority and none is found elsewhere in the act. 

*• I 

I 

Paragraph (a) of Section 20 hereinbefore bet out, 
is the only provision of the entire act that ife perti¬ 
nent to the question at issue. This is a penal stat¬ 
ute and imposes a fine of $1,000 upon the I master 
of any vessel arriving in the Lmited States who 
fails to detain on board anv alien seaman eniploved 
upon such vessel until such seaman has been in¬ 
spected by the immigration officer in charge of the 

t 

port of arrival or who fails to detain such Iseaman 
on board after such insx^ection or to depprt such 
seaman if required by the immigration oihcer or 
the Secretary of Labor to do so. Penal btatutes 
are strictly construed, and it must be Oj^served 
that there is no authority in this section conferred 
upon the Commissioner General of Immigi*htion or 


I 
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the Secretary of Labor to refund fines imposed for 
its violation. Unless such authority can be found 
elsewhere (and there is none) in the immigration 
laTvs, the contention of relator on tliis point must 
also fail. 

It is true the appropriation act of March 28, 
1924 (43 Stat. 205, 240), making appropriations 
for the State and other departments, for the fiscal 
year ending June 30,1925, provides for the refund¬ 
ing of head tax, maintenance hills, and immigror- 
lion fines, upon presentation of evidence showing 
conclusively that collection w’as made through eiTor 
of Government officials, and it is upon the pro¬ 
visions of this ap 2 :>ropriation act that the Commis¬ 
sioner General of Immigration grounds his right 
to make the refund in the instant case. It is con¬ 
ceded that there is basic law for this provision in 
the appropriation act, but such basic authority is 
not found in section 20, and the money thus appro¬ 
priated is not for the refundment of fines imposed 
upon the master of a ship for the violation of said 
Sec. 20. 


The immigration laws of the United States con¬ 
sist of the so-called Immigration Act of 1924, the 
Immigration Act of 1917, and all other immigration 
laws in effect at the time of the i^assage of the 1924 
act, excel>t section 32 of tlie 1917 act, wliich is re¬ 
pealed in the act of 1924. Section 25 of the latter 

M. 

act [irovides that the provisions of this act are in 
addition to and not in substitution of the provisions 
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! 


of existing immigration laws. Turning to I section 
2 of the act of 1917 (39 Stat. 874), we find there 
shall be levied a head tax of $8 on every alien! legally 
admitted to the United States, and the last proviso 
in said section provides that “in cases of aliens 

I 

applying for admission from foreign contiguous 
territory and rejected, the head tax collected shall 
upon application upon a blank whidi shall be fur- 

i 

nished and explained to him be refunded | to the 
alien,’’ and here is the basic authority for the ap¬ 
propriation from which the head tax mayj be re¬ 
funded. ! 

I 

Turning to section 16 of the 1924 immigration act, 
we find it shall be unlawful for the master |of any 
ship to bring into the United States any immigrant 
who has not a properly visaed passport, and jfor the 
violation of this section the master of any such ship 
shall be fined in the sum of $1,000 for eacli immi- 

I 

grant so brought into the United States; and para¬ 
graph (c) of this same section provides th$t fines 

i 

so collected may be remitted by the Secretary of 
Labor in certain circumstances, and this | is the 
basic authority on which the appropriation is made 
in the above-mentioned act for refunding ah immi¬ 
gration fine. It must be observed at this juncture 
that an immigration fine imposed under section 16 
is not such a fine as is imposed under section 20. 
Section 16 deals with the master of a ship who 
brings into the United States immigrants with im¬ 
properly visaed passports. An immigrant, jwithm 


I 

i 
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the meaning of this section, can not be an alien sea¬ 
man because the statute defines an “immigi'ant” 
to be any alien departing from any place outside of 
the United States destined to the United States, 
except a Government official, his family, a tourist, 
and a h on a fide alien seaman. 

It appears that each section of the immigration 
laws carries its o^^Tl fines and penalties independ¬ 
ent of other sections. In some cases Congress gave 
the Secretaiy of Labor power to remit fines, penal¬ 
ties, aiid charges, and in other cases no such power 
was given. Further illustration of this is found 
in paragraph (h) of section 2 of the 1924 iinini- 
gration act, whieli provides a fee of $9 for the 
issuance of each iimnigration visa, and i>aragraph 
(d) of section 10 of the same act provides for a fee 
of $3 for the issuance of a permit to an alien who 
desires to reenter the United States on a properly 
visaed passport; but under neither of these sections 
nor in section 20, which deals exclusivelv with alien 
seamen, has Congress given authority to any public 
officer to remit such fines, charges, and penalties. 

The Commissioner General of Immigration, in 
proposing to remit this fine, which was imposed 
under section 20 of the 1924 act, has evidentlv acted 
upon the theory that if he has power to refund the 


$8 head tax under section 2 of the 1917 act, and 
power to refund the $1,000 immigration fine under 
section 16 of the 1924 act, he has equal power to 
refund the alien seamen fine under section 20. But 
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this is not the policy of our law. Public ofScials 
may only do those things which they are exjjressly 
authorized to do by law, and the Supreme i Court 
of the United States, in the famous Floy^ Ac¬ 
ceptances, 7 Wall. 666, in discussing the jjowers 
and duties of public officers, said: | 

Under our svstem of governmeiit the 

V O I 

powers and duties of all its officers are lim¬ 
ited and defined by laws, and generally by 
acts of Congress. i 

In the absence of express statutory authority to 
the contrary, it must be held that the Commij^sioner 
General of Immigration and the Secretary of Uabor 

I 

have no power to remit tines imposed under section 
20, and it is unnecessaiw to consider what fiirther 
flower they may have to remit tines imposed!under 
otluu- sections of the act. | 

I 

As a final conclusion it is respectfully I urged 
that the respondent had jurisdiction ov^r the 
voucher as a claim against the United States for 

^ j 

$7,000, that the respondent exhausted his jurisdic¬ 
tion by settlement of said claim, and that respond- 

i 

ent has no further duty to perform in the premises; 
wherefore, mandamus will not lie and the; action 

I 

of the lower court should be reversed. 

Leo a. Ro\'er,| 
United States Attorney. 

R. L. Golze, I 
M. E. Rhodes,: 
Attorneys for Appellee. 




I 

i 


^2 iUi, JL.-rjIoi: VAI-J OKSDBU 


I 


Di£TR{CTOFCOLU ME IA 
FI LEb 



. w 



No. 4764. 



Oluun cf Apppala,®iatnrt nf dnltmtbta 

I 

October Term, 1928. 


J. R. McCare, Comptroller General of the Uriited 

States, Appellantj \ 


vs. 


I 

The United States ex rel. the Societa Ligure di Ar- 
inamento, a Corporation, and the Smokeless Fuel 
Company, a Corporation, Appellees. \ 


ArrEAL FROM THE SUPREME' CoURT OF THE DISTRICT 

OF Columbia. ! 


\ 


BRIEF FOR APPELLEES. 


IViLLiAM R. Harr, j 
Charles H. Bates, | 

Attorneys for Appellees. 


Press of Byron S. Adams. Washington, D. C. 


r 





I 


I 


I. 

II. 


\ 


I 

I 

I 


INDEX. 

Purpose of this proceeding 


Page 

1 


The Secretary of Labor has express statutory 
authority to refund Immigration fines collected 
through error of Government Officers...!. 3 


III. The Comptroller General is without authority to 

review or reverse the action of the Secretary of 
Labor in directing the refund of the Immigra¬ 
tion fine in (juestion . i.... 9 

IV. Powers of the General Accounting Office and the 

Comptroller General with respect to the ac¬ 
tions of Heads of Departments in matteits in¬ 
volving the disbursement of money no greater 
than those formerly exercised by the Cpmp- 
troller of the Treasury and the Six Audjitors 
of the Treasury Department. j.... 13 

I 

I 

V. The final order in this ease is proper and vali^I. . . 18 

I 

I 

i 


AUTHORITIES CITED. I 

I 

McCarl v. Cox, 56 App. D. C. 27. I... 15 

Smith V. Jackson, 241 Fed. 747; affirmed 246 U. S. 388. 16 

United States v. John.ston, 124 U. S. 236.].. .9,10 

United States v. Jones, 18 How. 92. ^... 9 

Wright V. Ynchausti and Company, 272 U. S. 640...:... 17 

/« 5 - 

j 

I 

i 

I 

I 

I 

I 


I 










1 


No. 4764. 
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J. R. McCare, Comptroller General of the Ignited 

States, Appellant, I 

j 

vs. I 

The United States ex rel. the Societa Ligure di Ar- 
mamento, a Corporation, and the Smokeless Fuel 
Company, a Corporation, Appellees. \ 


I 


Appeal from the Supreme Court of the District 

OF Columbia. ! 


BRIEF FOR APPELLEES. 


Purpose of this Proceeding. j 

I 

The purpose of this proceeding is to coijnpel the 
Comptroller General to certify to the Treasury De¬ 
partment for payment the voucher issued byi the De- 
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partment of Labor in favor of the Smokeless Fuel Com¬ 
pany—one of the relators—for the refund of the $7,000 
collected by direction of said Department from the 
master of the Steamship ‘'Marte'' for an alleged vio¬ 
lation of the Immigration laws. Counsel for the Comp¬ 
troller General,, however, in their brief, ignore said 
purpose and treat this proceeding as if it were an at¬ 
tempt to review the action of the Comptroller General 
in disallowing a so-called “ claim filed with the Gen¬ 
eral Accounting Office by tlie Societa Figure di Ar¬ 
mament o—the other relator and the owner of the 
steamship—for the })ayment to it of the amount of said 
voucher. Said '“claim’’—as was admitted below in 
open court by counsel for the Com])troller General— 
was predicated upon said voucher, and was nothing 
more tlian a request that the amount authorized by the 
I)et)artment of Labor to l)e refunded be paid over to 
the Societa Ligitre di Armamento rather than to the 
Smokeless Fuel Com])any, which was merely its agent 
in the matter. Fpon the refusal of the Comptroller 
General either to authorize payment of the amount 
of said refund to the Societa direct, or to certify said 
voucher to the Treasury Department for payment to 
the Smokeless Fuel Com])any, the ])etition for a writ 
of mandamus was tiled. Said petition deals only with 
the voucher issued by the Department of Labor in 
favor of the Smokeless P’uel Comt)any and seeks no 
review of the action of the Comptroller General with 
respect to the so-called “claim*’ filed with him ]\v the 
steamship company. In fact, it does not even mention 
said “claim,’* which is referred to for the first time in 
respondent *s answer. 

The so-called claim filed l)y the Societa with the 
General Accounting Office is as irrelevant to the merits 


of this case as the fact—also set up in respondent’s 
answer—that the Societa filed a ])etition in the Court 
of Claims for tlie i*ecovery of said fine, whichj petition 
the Societa subsequently had dismissed. I 

Furlhermore, even if the request filed by thi} Societa 
with the General Accounting Office could be properly 
treated as an orii;-inal claim for the refund of t|ie $7,000 
immio-ration fine, the filing* of said claim cou^d confer 
no jurisdiction of such matter, eitlier original or ex¬ 
clusive, upon tlie General Accounting Officq or the 
Comptroller General, since the power to remit and re¬ 
fund immigration fines is not lodged by statute with 
said office or official, but is conferred exclusiviely upon 
the Secretarv of Labor. I 


II. ! 

I 

The Secretary of Labor has Express Statutory Au- 
thority to Refund Immigration Fines Collected 

Through Error of Government Officers. ' 

I 

The confusion of mind on the part of counsel for 
the Comptroller General as to the purpose of this man¬ 
damus proceeding is also manifested with respect to 
the law of the case. They are contending not Only that 
the Comptroller General is the final arbiter of the ques¬ 
tion whether an immigration fine can or should be re¬ 
mitted or refunded, but they fail to recognize|the very 
marked distinction, under the Immigration laws, be¬ 
tween the power of the Secretary of Labor tq remit a 
fine which has been properly collected, and his power 
to refund a fine which has been collected through error 
of Government officers, the latter being the case here 

I 

presented. I 

Certain provisions of the Immigration law^ govern¬ 
ing the bringing of aliens to the United States provide 
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for the imposition of fines by the Secretary of Labor 
upon the master or owner of a vessel violating said 
provisions, with the proviso, in some instances, that 
the fine authorized thereby to be collected shall not be 
remitted or refunded (Secs. 7, 9 and 14, Act of Feb¬ 
ruary 5, 1917, 39 Stat. 879); or that such fine may, 
in the discretion of the Secretary of Labor, be miti¬ 
gated or remitted (Sec. 35, Act of February 5, 1917, 
39 Stat. 896); or that such fine shall not be remitted or 
refunded except in certain stated circumstances (Sec. 
6, Act of May 19, 1921, chap. 8, as amended by Sec. 
3 of Joint Kesolution of May 11, 1922, 42 Stat. 540, 
and Sec. 16, Act of ^lay 26, 1924, chap. 190, 43 Stat. 
163); while Section 20 of the Immigration Act of May 
26, 1924 (the section alleged to have been violated by 
the master of the Steam.^hip “Marte’’), says nothing 
whatever with respect to tlie remission of the fine which 
it authorizes to be collected. 

The peculiar wording of these provisions of the Im¬ 
migration laws indicate that wliere Congress has in- 
tended that the fine authorized therebv to be collected 
shall not be remitted bv the Secretarv of Labor, or re- 
mitted only under s])ecial circumstances, it has ex¬ 
pressly so stated; hence the Department of Labor has 
interpreted the silence of Congress on the subject of 
the remission of such a fine (as in Section 20 of the 
Act of May 26, 1924) to mean that the Secretary' of 
Labor mav remit the same in his discretion. 

We assume that tliis court will follow this interpre¬ 
tation of the Immigration laws by the Department 
charged with their administration, rather than that of 
the Comptroller General who is not so charged. But 
this question appears to be immaterial because of the 
fact that the Umifafions placed by Congress upon the 
remission or refund of Immigration fines clearly have 
reference only to fines lawfully collected under the pro- 
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I 

visions of the Immigration laws. Here, are deal¬ 
ing with an Immigration fine erroneously collected^ that 
is, collected through error of fact or law on |the part of 
Government officers, in which case the Secretary of 
Labor has i)een exi)ressly authorized by Congress to 
make the refund. 

j 

For several years past, in the Acts malying appro¬ 
priations for the Department of Labor, Congress has 
I)rovided an appropriation for the refund of immigra¬ 
tion fines erroneously collected, in the follo\ving terms 
(italics ours) : I 

“Regulating immigration: For enforcement of 
the laws regulating immigration of aliejns into the 
United States, * * *; refunding of head!tax, main¬ 
tenance bills, and immiyratwn fines upjOn presen¬ 
tation of evidence showing conclusively that col¬ 
lection was made tlirough error of Goveijnment offi¬ 
cers; all to hr expended under the direef ion of the 
Secretary of Labor^ | 

(Act of :\[ay 28, 1924, chap. 204, 43iStat. 205, 
240; Act of Februarv 27, 1925, chap. 364, 43 
Stat. 1014, 1049.) ‘ i 

It was under the authority of the above quoted pro¬ 
vision in said a])pro])riation Acts that, as jalleged in 
paragraphs 17 and 18 of the petition, the Societa ap¬ 
plied to the l)e])artment of Labor for the reffind of the 
$7,000 fine, and that the Commissioner General of Im¬ 
migration, with the approval of the Secretary of Labor, 
autliorized and directed tlie refund of said fine and is¬ 
sued the voucher in question. ' 

It is im])ortant to note, in tliis cotinectioh, tliat, as 
all(\ged in paragraf)li 19 of tlie petition— ' 

“the Commissioner General of Immigration and 
the Secretary of Labor, before said voucher was 
issued, had wade an investigation and found that 
it conclusively appeared that the fine imposed upon 


i 


i 
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the master of the Steamship Marie/^ as afore¬ 
said, ivas collected by error of Government officers, 
and, as your petitioner is informed and believes, 
the Department of Labor so certified in trans¬ 
mitting said voucher to the General Accounting 
Office as aforesaid.’’ 


These allegations of the petition were admitted in 
paragraph 17 of respondent’s answer (Kec., p. 8), and 
in view of this and other admissions of his answer, it 


became the ministerial duty of the (’om})troller Gen¬ 
eral to certify the voucher in question to the Secre¬ 
tary of the Treasury for payment, as Justice Siddons 
held in the court below. 

The contention of counsel for respondent that there 

must be what ihev call ‘‘basic authoritv” in some other 

» * 

statute for the refund of head tax, maintenance bills, 
and immigration fines under the Act of May 28, 1924 
(43 Stat. 205, 240), is, we submit, without merit. 

The wording of the provision in question negatives 
any such construction. The provision is for “refund¬ 
ing of head tax, maintenance bills, and immigration 
fines upon presentation of evidence showing conclu- 
sively that collection was made through error of Gov¬ 
ernment officers.'^ This implies an independent grant 
of authority. Gounsel for respondent ask that such 
provision be construed as if it read, “for refunding of 
head tax, maintenance bills, and immigration fines 
when authorized to be remitted or refunded by the pro¬ 
visions of the immigration or other laws/' This is 
what Congress would have said if it meant what coun¬ 
sel for respondent contends it means. The fact that 
Congress did not use such language but instead pro¬ 
vided for the refunding of head tax, maintenance bills 
and immigration fines '^upon presentation of evidence 
showing co'nclusively that collection teas made through 


7 


error of Governmenf officers/^ shows that the provi¬ 
sion was intended to operate as an independent grant 
of authority, subject only to the limitation named 
therein. I 

In support of their contention counsel for respon¬ 
dent refer to the fact that in Section 2 of I the Act of 
1917 (39 Stat. 874), Congress has provided for the 
refund of head tax the cases of aliens appMng for 
admission from foreii»'n contiguous territory and re- 
jected.” Counsel for respondent, however,; cite no so- 
called basic statutory authority for the application of 
the provision in the Act of May 28, 1924, with respect 
to the refund of maintenance bills, and if there be no 
such authority, as apparently there is not,; the result 
of their argument would be that the Secretary of Labor 
would have no authority to refund maintebance bills 
iiotwithstanding the appropriations expressly made 
for that purpose in said Act of May 28, 1924, and sub¬ 
sequent similar appropriation Acts. I 

But even as to head tax, the fact is that long before 
the enactment of the provision in the Act of 1917, re¬ 
ferred to by counsel for respondent. Congress had pro¬ 
vided—though in appropriation Acts solely—for the 
refund of liead tax erroneously collected. 'Thus, the 
Legislative, Executive and Judicial Appropriation Act 
of l''ebruary 3, 1905, chap. 297 (33 Stat. 631,|684), pro¬ 
vided : I 

I 

‘‘That the Commissioner-General of I Immigra¬ 
tion, with the approval of the Secretary of Com¬ 
merce and Labor, shall have power to refund head 
tax heretofore and hereafter collected under sec¬ 
tion one of the immigration Act approved March 
third, nineteen hundred and three, uponj presenta¬ 
tion of evidence showing conclusively that such 
collection was erroneously made/’ , 


i 

i 
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This provision for refunding head tax erroneously 
collected was continued from year to year in the ap¬ 
propriation Acts, hut the form of the provision was 
changed somewhat in the Sundry Civil Appropriation 
Act of August 24, 1912, chap. 355 (37 Stat. 417, 475-6), 
which contained an ap])ropriation for the Department 
of Commerce and Labor, Immigration Service, cover¬ 
ing— 


“Expenses of regulating immigration: ' < 

and for the refunding of liead tax upon presen¬ 
tation of evidence showing conclusively tliat col¬ 
lection was made through error of Government 
officers; all to be expended under the direction of 
the Secretary of Commerce and Labor ' * 

The Department of Commerce and Labor having 
l)een separated into the two Departments of Commerce ^ 

and Labor, the a])pro|)riation for refunding head tax 
was thereafter placed in the annual appropriation acts 
for the Department of Labor, in the form above quoted, 
l)eginning with the Act of May 28, 1924; the authority 
for refunding mahiienauce hills, in addition to head , 

tax, having been added t)rior to that Act, and the au- 
tliority for refunding immioration fines being first in¬ 
serted in the Act of May 28, 1924. 

It therefore ai)pears that, beginning with the Legis¬ 
lative, Executive and Judicial Appropriation Act of 
Februarv 3, 1905, full authoritv to refund head tax was 
vested in the Commissioner General of Immigration 
with the approval of the Secretary of Commerce and 
Labor, and that throughout the subsequent changes in 
the form of the appropriation acts refunding head tax, 
the purpose of Congress is plainly indicated that the < 

Commissioner General of Immigration, \\ith the ap- 


t 
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I 


i 


\ 


proval of the Secretary of Commerce and iLabor, and 
later of the Secretary of Labor, should hate full au¬ 
thority to determine when head tax, mainteiiance bills 
and immijj^ration fines should be refunded. I 


III. 


The Comptroller General is Without Authority to Re¬ 
view or Reverse the Action of the Sebretary of 
Labor in Directing the Refund of the Inmigration 
Fine in Question. | 


The Secretary of Labor is not only the head of the 

• » I 

Department charged with the administration of the Im¬ 
migration laws, but it will be noted that Congress has 
expressly proyided that the ap])ropriation made in the 
Acts of Congress with respect to the refuM of head 
tax, maintenance bills, and immigration finbs collected 
through error of Goyernment officers shall be expended 
nnder his directioyi. \ 

It has long since been judicially settled that neither 
the accounting officers nor the Comptroller of the 
Treasury has jurisdiction to reyiew the iactions of 
heads of the seyeral Departments of the Government 
in the administration of their duties, even though such 
actions involve tlie disbursement of moneys lor the con¬ 
struction of an appropriation act. {United States v, 
Jones, 18 How. 92; United States v. JohnstoH, 124 U. S. 

236.) ^ I 

In United States r. Jones, supra, in holdilng that the 
accounting officers of the Treasury had no authority to 
substitute their construction of a statute limiting the 
pay, compensation and allowances of officers of the 
Xavy for that of the Secretary of the XaW, the Su¬ 
preme Court said (18 How. 95-96): ■ 
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‘^The Secretary of the Xavy represents the 
President, and exercises his power on the subjects 
confided to liis department. He is responsible to 
the people and the law for any abuse of the powers 
intrusted to him. His acts and decisions, on sub¬ 
jects submitted to liis jurisdiction and control by 
the constitution and laws, do not require the ap- 
y)roval of any officer of anotlier department to 
make them valid and conclusive. The accountini^ 
officers of the treasury have not the burden of re¬ 
sponsibility cast upon them of revising* the judi>:- 
ments, correcting the su])posed mistakes, or an¬ 
nulling: the orders of heads of departments."” 

In UvifrrJ Sfafrs r. JoJnisfon^ s)(pra —where it was 
held that the approval of the Secretary of the Treasury 
of an account for expenses incurred in the enforce¬ 
ment of the captured and abandoned pro])erty act was 
conclusive evidence that “such expenses were proper 
and necessary’^ within the meaninij: of the act—the Su¬ 
preme Court said (124 I''. S. 249-250) : 

“As no expenses could be chai\<j:ed ai*:ainst the 
])roceeds of any sale exce])t upon th.e approval of 
the Secretarv of the Treasurv, and as his discre- 
tion must have been exercised with reference to the 
special facts of each case, his approval of an ac¬ 
count of expenses in relation to the collection and 
sales of any particular lot of captured and aban¬ 
doned property should be deemed conclusive evi¬ 
dence that such expenses were pro])er and neces¬ 
sary, unless it appeared that the allowance of such 
expenses was procured by fraud, or that the ex¬ 
penses were incurred in violation of some positive 
statute, or of public policy. It is impossible to sup¬ 
pose that Congress intended that every* such ac¬ 
count—after being ai^proved by the Secretary— 
should be subject to review by some subordinate 
officer of the Treasury, or even by the courts, and 
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I 

I 

i 


to be disallowed, merely because in the jiidgmeiit 
of that officer, or of the courts, such expenses 

should not have been incurred.” | 

! 

i 

i 

Again, in that case, after stating that evei^ if the 
accounts of defendant were required by the statute in 
question to be audited ])y the First Auditor and trans¬ 
mitted to tlie First Comptroller for his decision there¬ 
on, it would not follow that those officers could have 
disregarded the action of the Secretarv of thb Trea- 

i 

sury in allowing the expenses in question, the Supreme 
Court said {id,, p. 252): | 

i 

n* * # auditing those accounts, theV would 
have been bound to regard such action of t^he Sec¬ 
retary a-s final. ^Miat was said in United States v. 
Jones, 18 How. 92, 96, may be repeated here, as 
applicable to accounts which have been, finally 
acted upon by a head of department, invested with 
authority in the premises.” | 

i 

So in the case now before this court, the Secretary 
of Labor having certified to the General Accounting 
Office (in transmitting the voucher for the refjund of 
the $7,000 fine to the Smokeless Fuel Company) that 
the (Commissioner General of Immigration and himself 
had ‘‘made an investigation and found that it bonclu- 
sively appeared that the fine imposed upon the Imaster 
of the Steamship ‘^farte,^ as aforesaid, was collected 
by error of Government officers,” the General A(|icount- 
ing Office and the Com])troller General had no jfuthor- 
ity to review, modify or reverse their action in idirect- 
ing the refund to be made out of the appropriation 
made by Congress for that purpose in the Act qf May 
28, 1924, chap. 204, supra, or any subsequent like ap¬ 
propriation. I 


1 
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It will bo observed that in paragraph 9 of respon¬ 
dent's answer to the averments of paragraph 9 of the 
petition, respondent admits (by failing to deny) that 
the notice for tlie detention on board of the Steamship 
“Marte” of all members of the crew of said vessel ex¬ 
cept the officers and the chief steward served upon the 
master of said vessel by the United States Immigra¬ 
tion Officer at Xew Orleans, ‘‘was not given for the 
purposes of inspection under the immigration laws,” 
which was the only pur})ose for which it was author¬ 
ized by law. With a])parent inconsistency, however, 
respondent, in tlie same paragraph of the answer, de¬ 
nies that said notice was given for the unauthorized and 
illegal pur])ose of keeping said seamen on board said 
vessel all the time the vessel was in port, contrary to 
the provisions of the immigration laws and regulations 
of the Department of Labor, as also alleged in the pe¬ 
tition. If counsel for respondent, who prepared said 
answer, had been familiar with the record of this case 
in the Department of Labor, we do not believe they 
would have made such denial, since said record con¬ 
tains a letter from the Commissioner of Immigration 
at Xew Orleans to tlie District Director of the Immi¬ 


gration Service at Xorfolk, Virginia, explanatory of his 
action in issuing the order referred to in the case of thcj 
Steamshij) “Marte,” which letter shows that his pur- 
])Ose in doing so was to ])revent desertion from Italian 
vessels while in ])ort by keey)ing all the members of the 
crews of such vessels the whole time the vessels were 


in port. However, we regard this issue as immaterial 
because of the fact that, as alleged in the petition and 
admitted in respondent's answer, the Department of 
Labor, after full investigation, has found that the evi¬ 
dence in the case conclusively showed that the fine in 
question was collected through error of Government 




A 




1 

i 


I 

! 


officers, and so certified to the General Accounting 
Office in transmitting the voucher which it hald issued 
for the refund of the fine. In the absence of a show- 

i 

ing of fraud upon or mistake by the Departjment of 
Labor, this certificate must be taken as conclusive upon 
the Comptroller General. j 


Powers of the General Accounting Office and the Comp¬ 
troller General with respect to the actions of Heads 
of Departments in matters involving the disburse¬ 
ment of money no greater than those formerly ex¬ 
ercised by the Comptroller of the Treasury and the 
Six Auditors of the Treasury Department. 

By Section 304 of the Act of June 10, 1921, dhap. 18, 
42 St at. 20, 24, establishing the General Accoun|ting Of¬ 
fice, it was provided: ! 

j 

“All powers and duties now conferred or im¬ 
posed by law upon the Comptroller of the Trea¬ 
sury or the six auditors of the Treasury iDepart- 
ment, and the duties of the Division of Bookkeep¬ 
ing and Warrants of the Office of the Secretary of 
the Treasury relating to keeping the personal led¬ 
ger accounts of disbursing and collecting lofficers, 
shall, so far as not inconsistent with this! Act, be 
vested in and imposed upon the General Account¬ 
ing Office and be exercised without direction from 
any other officer. The balances certified: by the 
Comptroller General shall be final and conclusive 

upon the executive branch of the Government 
* * * > > i 

j 

i 

In the Code of the Laws of the United States in force 
on December 6, 1926, promulgated by Congress and 


I 

J 
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IKiblisliecI in Volume 44, U. S. Statutes, Title 31, chap. 
2, sec. 72, pp. 978, 979, par. 7, it is stated that the Gen¬ 
eral Accounting Office— 

‘‘shall receive and examine all accounts of sala¬ 
ries and incidental expenses of the office of the 

Secretary of Labor and of all bureaus and offices 

* 

under his direction, and all accounts relating to all 
other business within the jurisdiction of the De¬ 
partment of Labor, aiid certify the balances aris¬ 
ing thereon to the Division of Bookkeeping and 
Warrants and send forthwith a copy of each cer¬ 
tificate to the Secretary of Labor.” 

The Act of July 31, 1894, chap. 174, sec. 7, 28 Stat. 
206, relating to the duties of the Auditor for the Trea¬ 
sury Department, and other later acts are cited as au¬ 
thority for tliis and other provisions of section 72 of 
the V. S. Code. 

The Secretary of Labor forwarded the voucher 

* 

for the remission of the fine im])osed upon the 
master of the Steamshi]) “Varte” to the General Ac¬ 
counting Office for such administrative examination 
and action as was recpiired by law; just as ho would 
have forwarded the same to the Auditor for the Trea¬ 
sury De])artment for like examination and action prior 
to the creation of the General Accounting Office. And 
as, under the circumstances of this case, it would have 
been the duty of the Auditor for the Treasury Depart¬ 
ment to have certified the amount of said valid voucher 
to the Division of Bookkee])ing and Warrants of the 
Treasury De])artnient for the issuance of a warrant in 
payment thereof, so it is now the duty of the General 
Accounting Office and the Comptroller General as the 
head thereof to make a like certification. 
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Nowhere in the legislation of Congress creating the 
General Accounting Office and the office of tliel Comp¬ 
troller General and defining their respective powers 
and duties, will be found any greater authorijty con- 
fered upon them, with respect to a voucher issued by 
the Department of Labor for the remission of I an im¬ 
migration fine, than was formerly possessed by | the six 
Auditors of the Treasury Department or the| Comp¬ 
troller of the Treasurv. i 

I 

The finality of a decision of the head of onC of the 
Executive Departments of the Government with re- 

I 

spect to a matter committed to his discretion apd con¬ 
trol, without regard to the views of the Comptroller 
General on the subject, was maintained by Aitorney 
General (now Justice) Stone in an opinion rendered 
the Secretary of the Navy May 8, 1924 (34 Op. A. G. 
162). In that case it appeared that certain Unlisted 
men of the Navy and Alarine Corps had been tiried by 
summary court-martial and sentenced to reduction in 
grade and forfeiture of pay. The law provided for a 
review bv the Secretarv of the Navv, who remitted the 
forfeitures. The Comptroller General, however, re¬ 
fused to allow credit to the disbursing officer flor pay¬ 
ment of said remitted forfeitures. In his opinion the 
Attorney General held that the discretion exercised by 
the Secretary of the Navy in remitting the forfeitures 
was final, and that the sole duty of the Comptroller 
General in regard to such action was ‘‘to be governed 
by it [the decision of the Secretary of the Navy|] in ad¬ 
justing the amount of pay to which the enlistedi man is 
entitled.” Here, the refund by the Secretary of Labor 
being of a definite amount, there is nothing -for the 
Comptroller General to adjust. I 

In 'McCarl v. CoXj 56 App. D. C. 27, this court held 
that the Comptroller General had no authority to de- 
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duct from the salary of a Naval officer a sum found bv 
him to be due the United States because of alleged over¬ 
payments of allowances regularly made to and re¬ 
ceived bv an officer in good faith. 

V CT' 

In the course of its opinion, the Court of Appeals 
said: 


“No statute expressly conferring the authority 
claimed by the Comptroller General has been 
brought to our attention, nor have we found any. 
Neither is it claimed, as we understand the argu¬ 
ment, that the Comptroller General has any 
greater powers in this respect than were formerly 
possessed by the Comptroller of the Treasury 

• # * yy 

In the case at bar, also, there is no statute conferring 
upon the Comptroller General or the General Account¬ 
ing Office any power to review the alleged error of the 
Secretary of Labor in refunding the fine in question. 

Smith V. Jack son, 241 Fed. 747; affirmed 246 L". S. 
388 (cited in McCarl v. Cox, supra^, involved the right 
of the Auditor of the Panama Canal Zone to withhold 
from Judge Jackson of the District Court of that Zone 
a portion of fiis salary on account of an alleged lia¬ 
bility for quarters and for absence of the Judge from 
his official duties. In holding that the Auditor had no 
such power, the court said (241 Fed. 757): 

“The relator^s salarv does not fall under the 

% 

category of a claim against the United States. It is 
fixed compensation earned by him and for which a 
specific ap])ropriation has been made and the man¬ 
ner of disbursement provided for. It requires no 
argument to show that the case at bar is different 
from one where a claim is made against the United 
States and judgment and discretion is vested in 
an accounting officer authorized by law to adjust 
and settle the claim. ’ ’ 
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So here, the payment of the voucher issued hy the 
Department of Labor for the refund of the immigra¬ 
tion fine imposed upon the master of the Steamship 
^‘Marte” is not one which requires settlement land ad¬ 
justment by the General Accounting Oifice, since the 
refund has been authorized bv the Secretary of Labor 
pursuant to statutory authority. The only dutj' of the 
Comptroller General with respect to such toucher, 
under the circumstances disclosed by the record, is to 
certify it to the Treasury Department for payrdent out 
of an appro])riation designated by the Secretary of 
Labor pursuant to such statutor\^ authority. 

Wright v. Ynchausti and Com pang ^ 272 U. S|. 640, is 
also in point. That was a petition by Ynchailsti and 
Company in tlie Supreme Court of the Philippine 
Islands for an original writ of mandamus to irequire 
IVright, the Insular Auditor, to countersign a warrant 
drawn by tlie Insular Collector of Customs in ^avor of 
Ynchausti and Company, for the refund of a ^ustoms 
duty based upon certain repairs made to one qf their 
vessels paid.by Ynchausti and Company under protest, 
the duty of countersigning the warrant being required 
by the Administrative Code of the Islands. I 

As stated by the Supreme Court in its bpinion, 
the question presented in that case was ^‘whetjier the 
Philippine Auditor may consider and reverse the rul¬ 
ing of the Insular Collector in respect of the refund of 
the duties i)aid on these rei)airs, or whether the ruling 
of the Insular Collector under the circumstances is 
final and the necessary countersigning of the warrant 
drawn by the Insular Collector is merely a ministerial 
duty subjecting the Auditor to mandamus.’’ , 

The Supreme Court held that the Insular Auditor 
had only a ministerial duty to perform in countersign- 
ing the warrant drawn bv the Insular Collector in favor 

o I 



ig 

of Ynchausti and Company, notwithstanding that from 
the beginning of the civil government in the Philip¬ 
pines, it was the intention ‘‘to give to the Secretary 
of War the means of supervising the disbursements 
of the funds'in the Philippine Treasury and the al¬ 
lowance of claims upon them through the Insular Au¬ 
ditor, who was to be appointed by the Secretary’ of 
War,’^ and that subsecpient legislation by the Insular 

Government had continued substantiallv the same 

% 

duties upon the Auditor. 

So, with respect to the ])ower of the Department of 
Labor to refund head tax, maintenance bills and im¬ 
migration fines, the history of that matter shows that 
it has been the ])urpose of Congress to commit the 
refund of such tax, bills and fines to the determination 
of the Department of Labor, and that neither the 
Comptroller General nor the General Accounting Office 
is vested with administi-ative discretion to pass upon 
the merits of such claims, as the decision of the Comp¬ 
troller General filed as an exhibit to his answer shows 
he has undertaken to do. 


V. 

The Final Order in This Case is Proper and Valid. 

The order requires a writ of mandamus to be issued 
(Rec. p. 15) — 

“directed to the respondent commanding him 
to certify: to the Treasuiy Department the voucher 
issued by the Department of Labor in favor of the 
Smokeless Fuel Company for the refund of the 
$7,000 immigration fine imposed upon the master 
of the steamship Marte, and transmitted by said 
department to the General Accounting Office, for 
payment out of the appropriation for regulating 
immigration for the fiscal year ending June 30, 
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1925, contained in the act of Congress approved 
May 28, 1924 (43 Stat. 205, 240), or, if; said ap¬ 
propriation should not be available for!payment 
out of any subsequent appropriation by pongress 
available for the refund of immigration fines and 
which the Department of Labor may have directed 
to be used for the refund of said $7,000 fiike * * 

Owing to the lapse of time which has occurred since 
the Department of Labor issued its voucher for the re¬ 
fund of the fine in question and transmitted the same 
to the General Accounting Office, due to the failure of 
the General Accounting Office to act promptly in this 
matter, it is possible that the appropriation for the 
refund of immigration fines contained in tbe Act of 

I 

]\Iay 28, 1924, referred to in the order, has lapsed. In 
order to avoid a failure of this proceeding on that 
ground, the Department of Labor, at the request of 
counsel for the relators, after the filing by Justice 
Siddons of his opinion sustaining relators’ demurrer 
to respondent’s answer, and under date of February 

27, 1928, sent a letter to the Comptroller! General 
amending the voucher in question so as to! approve 
payment of the same from the appropriationjs for the 
^‘Expenses of Regulating Immigration” for 1925, 1926, 
or 1927, counsel for relators being advised to this 
effect at the same time by the Department of Labor. 
Counsel for the Comptroller General, we assume, will 
admit the correctness of this statement ab to the 
amendment of the voucher by the Department of Labor. 

In any event, it will be noted that the order appealed 
from merely directs the Comptroller General to certify 
the voucher to the Treasury Department for ipayment 
out of the appropriation for the regulating of immigra¬ 
tion contained in the Act of Congress approjved May 

28, 1924, or if said appropriation should not jbe avail- 


I 

I 

i 
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able, for payment out of any subsequent appropriation 
by Congress available for the refund of immigration 
fines and u'hich the Department of Labor may have 
directed to be used for the refund of said $7y000 fine. 
If the judgment and order of the court below should 
be affirmed, and there should be no such appropriation 
available for the payment of said voucher, the Comp¬ 
troller General could show such fact as a complete 
defense to the issuance of the writ of mandamus. There 
is no likelihood, however, of such being the case, as 
counsel for the Comptroller General well knows. 

The contention on behalf of the Comptroller General 
(brief, p. 25) Ihat “the subsequent appropriations re¬ 
ferred to in the order of the court, other than the ap¬ 
propriation for the fiscal year 1925, are not available 

for the reason that if anv claim for refund arose the 

% 

obligation involved was incurred in the fiscal year 1925, 
and not when claimant chose to present it against the 
Government,” is without merit. The expense of any 
such refund is clearly only chargeable to the appro¬ 
priation for the fiscal year in which the refund is 
actually made, and there is nothing in Sec. 3690, Re¬ 
vised Statutes, cited in appellant’s brief (]). 25), which 
supports any other construction. This is just another 
instance of the strained construction of the law which 
counsel for the Comptroller General are making in 

order to defeat the refund of the fine directed bv the 

* 

Department of Labor after full investigation. 

The judgment and order appealed from .‘should there¬ 
fore be affirmed. 

Respectfully submitted, 

William R. Harr, 

1 

Charles H. Bates, 
Attorneys for Appellees. 



